
 

 

Applications to Vary Spousal Maintenance 

 

Variation of matrimonial Orders 

 

Orders for maintenance (or periodical payments) can always be varied, 
suspended or discharged on the grounds of changed circumstances 
(Matrimonial Causes Act 1973 section 31).  

The basis of an application to vary a maintenance Order is therefore a change 
of circumstances since the original Order was made. The changed 
circumstances can be those of yourself as Applicant or your former spouse as 
Respondent to the application.  

The amount of maintenance can be varied upward or downward. The term for 
payment can be changed and arrears discharged. The Order may be 
temporarily suspended, or the Court can exercise its power to capitalise the 
remaining maintenance payments. The application to vary can be made by 
either former spouse, the payer or the payee. 

In order to make an application to vary maintenance, there are various 
elements which need to be satisfied:  

• There must be an existing maintenance Order in place, even if it is only a 
'nominal' maintenance Order 

• The party receiving maintenance must not have remarried  

• The applicant must be able to show a change in the matters to which the 
Court was required to have regard when making the Order. The Court will want 
to know what has happened in the intervening years since the ancillary relief 
Order was made, how things have changed and why they have changed.  

The Court has a wide discretion to decide when or if to allow a variation of 
maintenance. There is a duty to consider whether or not there should now be a 
clean break. This could be achieved by capitalising future maintenance and by 
the payer paying a lump sum in lieu of future maintenance payments.   

Case law has shown a general trend towards allowing downward variation of 
maintenance and allowing payees to increase the length of Maintenance 
Orders where they were made for a specific term only. The focus has shifted 

 

 



 

 

from the payee having to argue for any continuation of maintenance to the 
payer having to argue against the continuation of it.  

 

Orders that can be varied 

By virtue of section 31 of the Matrimonial Causes Act 1973 (MCA) the Court has 
the power to vary the following Orders: 

• maintenance pending suit 

• interim periodical payments 

• periodical payment and secured payment periodic payment Orders both 
as to amount and term. 

The Court is given the power to make no Order, reduce the maintenance, 
impose a term or award a clean break. They may also award a lump sum of 
capital, instead of continuing maintenance payments. In many such cases 
where a clean break was impossible at the time of the divorce, due to 
insufficient capital, years later, the financial positions of the paying party may 
have altered to allow him to ‘buy out’ the Maintenance Order.  

Although it is possible to end or vary spousal maintenance payments at any 
time this is not so with children’s maintenance which cannot usually be ended. 
A Court will have no power over them.  

Capital Orders such as Property Adjustment or Lump Sum Orders and Pension 
Sharing cannot be varied. They are final for the sake of the certainty which a 
Court will always seek to effect. 

 

One of the difficulties about variation applications, especially after a long 
period of time, is that it may be much harder for the spouses to know very 
much about their ex's finances, and it is therefore difficult to judge the chances 
of success. For example, a payer may be experiencing real difficulties making 
the payments, but does not challenge it and manfully carries on paying. The ex 
may apply for an increase, and the judge may decide he can't even afford to 
pay the current Order and reduces the payments. 

The Court has a discretion similar to that at the time of making the original 
Order and will apply the same criteria. It may capitalise the maintenance, bring 



 

 

it to an end without further payment or vary upwards or downwards the 
amount payable. 

Remember always that the original Order as made at the time of your divorce 
will continue notwithstanding the changed circumstances until a variation 
Order is made and you should not therefore delay in applying if your 
circumstances or those of your former spouse have changed. 

 

Capitalising maintenance 

It is often possible to pay a one-off lump sum in place of on-going maintenance 
payments and thereby affect a clean break. This is often done at the time of 
the divorce settlement but can also be done at any time subsequently, under 
section 31 of the Matrimonial Causes Act 1973. 

Where the Court discharges or varies a periodical payments Order the Court 
may also make 

a) a Lump Sum Order, to include one made by instalments that can 
be secured; and/or  

b) a Property Adjustment Order, and/or  
c) a Pension Sharing Order. 

A clean break is often welcomed by former spouses thereby breaking the 
financial connection between them and enabling both to move forward with 
their lives. This is an advantage which is required to be considered by the 
Court. For many people following divorce they never wish to be in contact with 
their ex-spouse again. For others, it paves the way to a friendlier relationship, 
with the pressure of the financial issues once standing between them now 
removed.  

It may have been impossible to raise the lump sum needed to capitalise a 
maintenance claim at the time of the divorce but become possible at a later 
stage. For example, the payer (usually the ex-husband) may receive new 
financial resources, such as from an inheritance, an insurance payment, or even 
borrowings from a new partner (anxious to break ties with 'the ex'). In some 
cases, it is done by raising borrowings, as some people prefer to have a 
financial relationship with a lending institution rather than their ex-spouse. 

These issues are very subjective, and the on-going financial dependency can 
bring on-going conflict and fierce argument. Many wives, initially delighted at a 



 

 

Maintenance Order in their favour, come to view it as something of a poison 
chalice. 

This capitalisation of maintenance can be particularly attractive for a recipient 
who is involved in another relationship which, if it turned into marriage, would 
mean that maintenance was no more. 

 

Terminating maintenance 

A termination of maintenance is often triggered by a dramatic change of one of 
the party’s fortunes: an inheritance might be received by the receiving party so 
that maintenance is no longer needed – or they may win the lottery. The 
recipient might complete a training course and start work, or get a big pay-rise. 
Alternatively, the paying party might suffer a redundancy or illness which might 
mean that they are no longer able to pay maintenance.  

Circumstances change and if these changes were not predicted in the divorce 
settlement a termination of maintenance can be sought. If agreement cannot 
be reached following a significant change of financial fortunes, an application 
can be made on the basis that there is no longer a genuine need for the 
maintenance or there is now no ability to make the payments. It will probably 
succeed if this is proved.  

Sometimes maintenance just ends, with no payment in return. It will happen 
automatically where the agreed or ordered term of a Maintenance Order 
expires. Some Court Orders allow for pensions to be shared and in return, 
maintenance might end automatically on retirement. Others might end the 
payments when the children leave home and become self-supporting. Other 
such automatic terminations may be built into Maintenance Orders based on 
what is felt to be fair at the time of the divorce such as re-marriage or 
permanent cohabitation.  

The power to terminate financial dependency will only be exercised if that 
adjustment can be made without undue hardship. In Flavell v Flavell (1997) 
1FLR 353, CA, Ward LJ stated that it would not usually be appropriate to 
terminate periodical payments in the case of middle aged ladies in their fifties, 
with limited earning capacity and no pension provision. However, it was said in 
C v C (financial provision) [1989] 1FLR 11 that the idea of periodical payments 
for life for a young or young middle-aged wife in possession of substantial 
capital was largely obsolescent:  



 

 

 

Cohabitation  

Maintenance can end on the recipient’s cohabitation. Usually 6 months 
cohabitation will be the trigger but questions of what constitutes cohabitation 
may well arise. Cohabitation will involve much more than living together and a 
sexual relationship.  

This is not as straightforward as a complete dismissal which is likely to happen 
automatically in the case of remarriage. The Courts have been reluctant to go 
as far as saying that a cohabiting wife is in the same position as a married wife. 
In Hepburn v Hepburn (1989) 1 FLR 373 despite the wife living with a millionaire 
property dealer and enjoying a 'comfortable, even extravagant lifestyle', there 
was no dismissal of maintenance but rather a nominal Order was put in place. 
The husband’s appeal against this was unsuccessful.  

In K v K 2 FLR 468, Coleridge J held that after 3 years cohabitation a wife 
receiving £18,955 pa should have it reduced to £12,000 p.a. and it was then 
capitalised at £100,000. The wife had tried to persuade the Court for a more 
modest reduction (to £15,000) and put forward the argument that her 
cohabitation was irrelevant. It was held that it was not irrelevant but the effect 
of the cohabitation can only be gauged by putting the 2 households side by 
side and assessing the overall financial picture. An enquiry will be made to see 
what the partner can reasonably be expected to contribute to the wife’s 
budget and maintenance will be set accordingly. 

If the wife is cohabiting with someone from whom she can reasonably expect 
financial support, this is a circumstance justifying a reduction in maintenance, 
but not an outright dismissal as the relationship may break down: It may result 
in some diminution of the wife’s needs, either on account of financial 
contribution by the partner or because it is cheaper to live in a shared 
household. 

In Atkinson v Atkinson (No 2) (1995) 2FLR 356, the Order in favour of the wife 
was reduced from £30,000 p.a. to £10,000 p.a. following cohabitation. 

 

The considerations of the Court 

On an application for variation or discharge, a Court has to have regard to the 
same factors as on the original application. The Court will look at the case 



 

 

afresh, and if you apply for a reduction or increase you could end up getting 
the opposite.  

Pursuant to section 31 (7) MCA the Court must have regard to all the 
circumstances of the case.  

Although the Court will look at all the section 25 MCA criteria the test is not 
quite the same as if the judge was approaching the case afresh to determine 
what the correct level of maintenance payments would be.  

The Court will place emphasis on the fact that the other party has been used to 
the payments coming in and relied upon it. Also, of relevance will be the 
expectations of the parties at the time of the divorce. For example, was it 
assumed that the wife would find work of her own and if so what efforts has 
she made to do so.  

A first consideration will always be the welfare of any children under the age of 
18, and any change in any of the matters to which the Court was required to 
have regard when making the Order.  

The Court will then consider whether it would be appropriate to vary the Order 
so that payments under the Order are required to be made only for such 
further period as will in the opinion of the Court be sufficient to enable the 
party in whose favour the Order was made to adjust without undue hardship to 
the termination of those payments.  

Variation will not be ordered so that one party can take a share from the other 
party’s prosperity after divorce, or to compensate them for loss which is their 
own making.  

In North v North (2008), 1FLR 158 the wife had a nominal Order, and some 
years later opted to liquidate her assets and move to Australia thereby losing 
£100,000 in the process. It was held that it was wrong to award capitalised 
maintenance of £202,000, however rich the paying husband had become in 
Order to compensate for this loss.  

The principles of the Court are that any compensatory element resulting from 
the breakdown of the relationship is addressed at the time of the divorce and 
should not feature in later applications. The Court will simply look at needs 
rather than award a compensatory uplift.  

It is not for the Court on a variation application to allow a second bite of the 
cherry by making fresh capital awards, or to redistribute capital assets. In 
Pearce v Pearce (2003) EWCA Civ 1054; (2003) 2 FLR 1144, Thorpe LJ stated: 



 

 

“There is simply no power or discretion to embark on further adjustment of 
capital to reflect the outcome of unwise or unfortunate investment on one side 
or prudent or luck investment on the other.”  

He laid down a 3 stage judicial process in the hope of offering a more 
predictable method of calculation: 

(Step 1): Decide what if any variation to make in the level of 
maintenance (the Court has broad discretion); 

(Step 2): Decide from what date it should commence; 

(Step 3): Decide what the appropriate capital payment is, applying the 
Duxbury tables, to find the appropriate lump sum. 

The Judge may consider other solutions such as pension sharing or property 
adjustment or may add or subtract from the award: The discretion is wide 
enough to permit departure from the Duxbury tables to reflect special factors 
in a case. In this particular case, the Court of Appeal added £25,000 as 
compensation for loss of use of a holiday home and £10,000 for arrears.  

The burden is on the applicant to show why there should be reduction. The 
application will however usually stand or fall on the payer’s ability to continue 
paying.  

Thus, where a husband had made payments from capital and borrowings, but 
now made an application to downward vary on the basis of lack of income, the 
burden was on him to show that his credit raising abilities has reached their 
limit: SW v RC (2008) EWHC 73 (Fam). 

 

Duxbury tables 

The tables were invented to take into account the price of capitalisation or 
commutation. When converting income to capital, the ground rules are that 
the lump sum is amortised (progressively depleted over the term) and reduced 
to take into account the benefit of early receipt, as it can be invested to a 
return in excess of inflation. The further point to consider in the table is life 
expectancy.  

Certain factors influence the capitalisation exercise: the choice of life tables; 
selected discount rate – the lower the discount the higher the lump sum, this is 
affected by market conditions and judgment on risks to the investor –; the 
incidence of tax; prospects of remarriage or cohabitation; and the likelihood of 



 

 

future variation by the Court up or down (for example when pension sharing 
commences.) 
 

 

Changing Capital Settlements 

Essentially the rule is that maintenance is always variable, but capital Orders 
are not.  

However, what if your business collapses the day after the settlement is 
approved by the Court, or your ex-spouse shortly afterwards inherits a 
fortune? What if you discover that your ex has lied about his or her assets and 
is worth much more than you thought when you agreed the settlement? 
Is there anything that can be done?  

Capital Orders can be set aside and the whole case started afresh, but only 
rarely. Most successful set aside applications have taken place where it is 
apparent that there has been dishonesty and assets were somehow hidden.  

However, under the case of Barder, a settlement can be set aside if a dramatic 
subsequent event occurs. However, it must be unforeseeable, and it must be 
significant. Courts rarely permit such Orders and the credit crunch is definitely 
not viewed as a good reason.  

 

The Application for a Variation of a Maintenance Order 

Applications to vary a pre-existing Maintenance Order made in favour of a 
spouse in matrimonial proceedings are made to either the County Court which 
made the Order to be varied or as an alternative to the local Family 
Proceedings (Magistrates) Court. If application is made to the Family 
Proceedings Court it will be necessary first to have the proceedings transferred 
to that Court. 

A variation application is for a financial Order and so the Family Proceedings 
Rules 2010 will apply. It is started by issuing a Form A and disclosure will be by 
way of Forms E as in the divorce proceedings.  The whole of the Form E applies, 
even as to capital as the Court may want to consider a clean break and so 
everything needs to be filled in. 

Brief details of the change in circumstances can be given in a supporting 
statement. 

http://www.legislation.gov.uk/uksi/2010/2955/contents/made
http://www.legislation.gov.uk/uksi/2010/2955/contents/made


 

 

Example 

1. Since the Order was made I have remarried. On the 5th November 
2012, my wife gave birth to twins. I am the sole breadwinner for the 
family and unable to afford making the payments ordered to the 
Respondent. 

2. On the 1st January 2013 my employer went into liquidation and I am 
now unemployed and dependant entirely on Jobseekers Allowance. 
Accordingly, I am unable to pay the maintenance ordered. 

3. During December 2012 the Respondent remarried. I understand that 
her husband is a wealthy gentleman well able to maintain her. 

 

Example 

Case Heading 

I (your name) of (your address) say as follows: 

1. I make this statement in support of my application for a downward/ 
variation of the Maintenance Order made in divorce proceedings between the 
Respondent and myself (a copy of which is attached) by the *** County Court 
on the *** 

2. Since the Order was made (my) (the Respondent’s) financial circumstances 
have changed.  

3. (Give full details of the changes) 

4. The assets in my sole name are as follows:  

(a) Current Account £ 

(b) Deposit Account £ 

(c) Building Society Account No. ......... £ 

 etc. £... 

 Total £... 

5. I have the following liabilities:  



 

 

(a) Credit card £... 

(b) Loans £... 

(c) Maintenance 

Etc 

£... 

 Total debt £... 

6. My income is made up as follows: I work for (enter details) and receive 
(enter net amount). I am also in receipt of the following (tax credits, child 
benefit etc). […] I work ... hours per week. My total net income is as follows  

(a) Salary £… pcm 

(b) Tax credits £… pcm 

(c) Child Benefit £…pcm 

 Total net £... pcm 

7. I have the following regular outgoings:  

Mortgage £... 

Endowment Policy £... 

Council Tax £... 

Water Rates £... 

Buildings Insurance £... 

Contents Insurance £... 

Gas £... 



 

 

Electricity £... 

Telephone £... 

Food and housekeeping £... 

Expenses in relation to my car:  

 Petrol £... 

 Insurance £... 

 Tax £... 

 Servicing £... 

Other £ 

Expenses in relation to the children:  

 Clothing £... 

 Extras £... 

 Others £... 

Total £... 

8.  (The shortfall between my income and outgoings is £.....) 

9.  The Respondent works as .......... Her total income so far as I am aware is £… 

10. In all the circumstances I seek an Order that the Maintenance Order be 
varied in the amount of £… 

 

Signed; Dated. 

 



 

 

Statement of Truth 

The above facts are true. 

 

Cases 

In Hvorostovky v Hvorostovsky (2009), the parties divorced in 2001 and 
agreement was then reached for the Husband to pay maintenance to the wife 
at the rate of £98,150 a year.  

In 2008 the ex-wife applied to Court for increased maintenance because she 
had learned that her husband had received a substantial increase in his salary 
(which had apparently risen from £552,000 to £1.86 million!). The judge 
increased maintenance payments to £120,000 per year. 

The wife appealed these figures once again, arguing that £120,000 was 'too 
low'.  She won.  The appeal Court Ordered a maintenance increase to £140,000 
per year for her. The Court did not however make a proportionate increase: the 
husband’s income had more than tripled but his maintenance obligation only 
rose by about 50%. The maintenance is based on the recipient’s needs, as well 
as the payer’s ability to pay. 

In the case of North v North (2007) EWCA Civ 760, the Court limited a wife’s 
claim to increase her maintenance because she had not tried to obtain gainful 
employment and had frittered away her money on a serious of unwise business 
decisions and a lavish lifestyle since the divorce. Nevertheless, the Court still 
awarded her an increase of maintenance because it said that she could not be 
blamed for the businesses she invested in going bust.  

In the case of AR v AR (2011) EHWC 2717, the Court criticised the rigidity of the 
Duxbury tables to calculate a lump sum, and stated that the Court was not 
bound by tables but by fairness: the lump sum awarded was greater than that 
done as a Duxbury calculation. The parties had been married for 25 years at the 
date of separation. The husband was aged 66 and the wife 54. They had one 
child of their marriage, now aged 18, although the husband had three children 
from his first marriage. The total wealth of the parties was some £21m – 24m, 
the source of which was almost entirely by gift or inheritance from the 
husband's father (who had owned a successful manufacturing business), largely 
during the marriage. The husband was a farmer by trade, earning £100,000 p.a. 
in addition to investment income of £300,000. He put his needs at £140,000. 



 

 

The wife had no earning capacity and at final trial put her needs at £136,000 
p.a. 

The wife argued that the sharing principle should apply, particularly taking into 
account the length of the marriage and the fact that the inheritances were 
used by the parties during the marriage. Consequently, she sought £7m, or 30% 
of the assets, going beyond her asserted needs of £1.5m for housing and 
£140,000 as income. The husband argued that in light of the source of the 
assets the sharing principle should not apply: non-matrimonial assets were only 
to be invaded where needs require it, or where one of the exceptions identified 
by Wilson LJ (as he then was) in K v L applied. The husband asserted that the 
wife's needs should be determined by reference to her housing need and a 
capitalised Duxbury fund, rendering a total award of £2.3m. 

Moylan J found that the parties enjoyed a very good standard of living and that 
each had contributed equally during the marriage, setting the wife's housing 
need at £1.1m (including expenses and furnishings) and her income need at 
£115,000 p.a. On the facts of this case, particularly given the wife's age and the 
length of the marriage, the Duxbury tables would not provide a sufficient 
capitalised figure; the Court was not bound by the tables and the 'objective is 
fairness and not certainty'. A capitalised award of £3.2m was a proper 
reflection of all the circumstances of the case, giving the wife a total (including 
her own assets) of £4.3m. 

In relation to the source of the wealth, Moylan J considered the recent 
authorities, including Robson v Robson (2011) and K v L (2011). His Lordship 
considered that the husband's approach was overly rigid, and that fairness 
required a broader approach to the application of the sharing principle to non-
matrimonial property. However, on the facts of this case, the sharing principle 
did not justify any additional or enhanced award above the wife's needs. The 
length of the marriage, the wife's contributions and the standard of living were 
all relevant to need but did not justify any additional award.  

In the case of F v F (2012) EWCH 438 (Family) the Court had to consider the 
implications of a complicated set of family trusts. 

In the case of S v AG (2011) EWHC 2 the Court had to consider the factor of 
winning the lottery during the course of the marriage, a foreign divorce, delay 
in financial applications, and remarriage when considering a lump sum 
payment.  



 

 

Capitalising maintenance generally involves an appreciation of risk on both 
sides: the recipient gains security but loses out if the payer’s financial situation 
dramatically improves; the payer loses a greater share of capital but will retain 
a greater share of his future income and rebuilding his wealth from income and 
in some cases, future bonuses.  

Both parties potentially can realise the benefit of terminating their financial 
ties to the other. In a recession, the balance of interest changes: the payer may 
be well advised to offer on-going periodical payments rather than a capitalised 
sum, bearing in mind the general job insecurity, redundancies and stricter use 
of the bonus culture. The potential problem for the payer is obvious: firstly, 
clean break Orders are final in all but the most exceptional cases, and the grant 
of permission to appeal out of time due to a supervening event is only very 
rarely exercised (see Dixon v Marchant [2008] 1 FLR 655); secondly,  

“[The] Duxbury calculation is virtually risk free and ignores future contingencies, 
particularly ill health, redundancy, and lower income whether in employment or 
in retirement”, L v L [2008] 1 FLR 142, para 77.  

Conversely, the recipient may consider that it all the more important that she 
achieves a capitalised sum rather than be exposed to the possibility of a 
downward variation to a nominal amount, and may be well advised to accept 
less than a ‘full Duxbury’. Alternatively, the recipient may consider that during 
the term of the Order, s 31(7B) MCA preserves her rights to capitalise at a later 
stage.  

A Duxbury table, of course, is a ‘tool and not a rule’, and other methods of 
capitalisation are available which allow for a future reduction in the recipient’s 
needs. In Mills McCartney v McCartney (2008) EWHC 401 Fam); (2008) 1 FLR 
1508 (17.3.08), having found W’s required £600k pa (as opposed to her own 
case of £3.25m pa), Bennett J awarded £14m by way of capitalised 
maintenance, half-way between a Duxbury figure of £17m and a Frick 
calculation of £11m, which assumes the introduction of capital at a later stage 
when the child of the family had attained majority.  

Even where both parties seek a clean break, the Court, as part of its quasi-
inquisitorial function, may refuse to impose one. In H v H (2008) EWHC 935 
(Fam) as well as in D v D and B Ltd (2007) EWHC 278 (Fam); (2007) 2 FLR 653,  
the main asset was the a restaurant which the husband had run for 33 years 
(the duration of the marriage was 15 years). The parties’ respective experts 
estimated the value of the restaurant was £1.7m or £5.3m. W asserted that the 
assets were £7.6m and sought one-half, or £3.8m. Taking a lower estimate for 



 

 

the assets, H offered £1.7 (less £400k in respect of costs). Moylan J awarded 
£1.5m to W, representing 32% of the total assets but 67% of non-business 
wealth plus global maintenance at £80pa, thereby enabling H to continue 
operating the business.  

In Harris v Harris (2001) 1FCR 68, CA, Thorpe LJ stated that “the trial judge has 
an almost unfettered discretion. Duxbury tables have an obvious utility, but 
they can never amount to more than a starting point. The exercise is 
necessarily speculative, in the sense that the judge may have to evaluate a 
series of future events or developments that cannot be predicted or foreseen 
with any certainty.  

 


