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INTRODUCTION

This isn’t just a book explaining how to bring a small claim in the small claims court.

There are many books and guides which show you how to do this. This book is about

winning a case in the small claims court. Its purpose is to give you all that you need to

successfully bring or defend a small claim. The idea behind small claims is that small

money claims should be dealt with informally by those involved, and without the need

for the involvement of lawyers. The small claims court was set up to provide a simple

and informal method of resolving disputes, without incurring heavy legal costs. The key

words are 'no fuss, no costs, and no appeal'. It is intended for and directed towards

litigants in person.

Many of the rules which apply to other civil cases are either relaxed or not applied. In

particular, the strict rules of evidence are not enforced, and disputes are decided by a

district judge, with all the parties usually sitting around a table in his private room. The

joy of the small claims court is that the disadvantage of the small man (or woman) who

cannot afford to pay for legal representation against a large business who can is

reversed.

This is all very good and fine but it presents hidden dangers. The relaxed informal

procedures of a small claim may open up the courts to litigants in person (for that is

what you will be considered), but cases will still be decided on the same principles as a

multi-million pound dispute in the High Court. The rules of evidence may be relaxed but

cases will still turn on who is believed. The procedure to bring or defend a claim may be

simplified, but it is the litigant who presents a well-prepared case who is more likely to

be believed and therefore succeed. However good your case, if you present it in a half-

cocked way you are not likely to win in the small claims court any more than anywhere

else. Cases are won here just as much by careful preparation and good presentation as in

any other court.



You are going to need a basic understanding of the law which relates to your case and

an understanding of court procedure. A defendant needs to understand this, just as much

as a claimant. The key is effective preparation, which will also give you the confidence

needed to win by presenting your case effectively at trial.

The purpose of this book is to show you how to overcome these dangers and turn them

upon your opponent. You have to not just prepare your case for court, but to prepare it

in such a way that when it is looked at by a busy judge, what you are saying is

immediately clear and puts you in his good books. 

Cases are decided on the evidence presented to the court, and the evidence you present

must be compelling and directed at the legal issues relevant to your case. The court has

a duty to ensure a level playing field, but some playing fields are more level than others.

Yours must on all accounts be superior.

Just as important as knowing how and when to bring a small claim is to know when not

to bring it and the alternatives. Even if you have a good case, there is no point if, at the

end, you are not going to get your money. Also, what is unfortunately certain is that

bringing a case will take up your time, and if you are a claimant there will be court costs

to pay. You need to be certain that the time and money you spend on your case will be

justified.

Below you will find all that you need to know to bring or defend a small claim in the

county courts of England and Wales. It can be your guide at every step of the way, from

deciding whether you have a case worth bringing or defending to presenting your case

and enforcing a judgement. 

As you work through each section, there are hints and tips from experienced lawyers,

who had conducted countless cases over the years. Should you still have questions

having read the book, further help is available.
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CHAPTER 1. 

THE NATURE OF A SMALL CLAIM

There is not actually any such thing as a small claims court. We refer to it as that but

what is really meant is the small claims track of the county court. The purpose of

assigning a case to the small claim track is for those involved in a dispute over money to

have the court decide the claim without long delays or great expense. You will not

therefore have to spend more than the claim is worth on paying a lawyer or wait for

years before the case is decided. Your case will however take time and effort to prepare

and can be stressful. You will have to decide whether the hoped-for result is worth the

effort of bringing a claim before the court.

The parties will present their case themselves, usually without being represented by a

lawyer, and the issues will be decided by a district judge on their facts without legal

formality. A judge will decide at the outset whether a case is suited to being dealt with

under the small claims track. 

Claims for up to £10,000 (£1,000 if the claim is for personal injury or housing disrepair)

will in most cases be allocated by the small claims track where it is not expected to

require a lot of preparation, legal argument, or extensive witness evidence. A case will

not however be considered suitable for allocation to the small claims track where:

a difficult question of law or a question of fact of complexity is involved;

fraud is alleged against a party;

the parties are agreed that the dispute should be decided under another track and the

judge agrees;

it would be unreasonable for the claim to proceed having regard to its subject

matter, the size of any counterclaim, the circumstances of the parties or the interests

of any person likely to be affected by the award.
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It is only claims for money between individuals or businesses that can be dealt with

under the small claims procedure. Disputes over money between family members will

usually be dealt with in the family court. You cannot therefore make a claim to the small

claims court for maintenance owed to you by a former spouse, and this would have to be

made to the family court. You can only use the small claims court if you are claiming

money and not for anything where there is not a monetary remedy.

The small claims limit is £10,000. If you are claiming more than this you may wish to

reduce your claim, so that it can be dealt with as a small claim. You cannot however

split a claim over this amount into two parts and bring two separate actions. Thus, if you

are bringing a claim against a builder for defective work on your house, you cannot

claim against him for messing up the fitting of your kitchen and then bring a separate

claim for a leaking roof, if this was all part of the same contract.

You can also not use the small claims court if the defendant lives outside England and

Wales. Special rules apply to cross-border disputes, but you may be able to use the

Europeans Small Claims Procedure if your claim does not exceed €2,000. The most

common types of claim in the small claims track are:

compensation for faulty services provided, for example by builders, dry cleaners or

garages;

compensation for faulty goods, for example televisions or washing machines which

go wrong;

disputes between landlords and tenants, such as for rent arrears or compensation for

not doing repairs;

wages owed by employers or money due in lieu of notice;unpaid debts.

Your claim must be started, which means a claim form must be issued at court and not

simply a letter of complaint sent within what is known as the ‘limitation period’, which

is generally six years from when your right to make a claim arose.
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When making a claim or entering a defence, you only need to state the facts of your

claim or defence and not go into the law. Therefore to bring a claim, you just need to

say that you have suffered a monetary loss and that this was caused by the defendant.

You do not need to prove this or provide any evidence, which will come at a later stage.

Before issuing your claim however, you must comply with a pre-action protocol, which

involves notifying the defendant that you are making a claim against them and seeking

alternatives to court action to settle the matter. The complete set of rules which apply to

small claims are in Part 27 of the Civil Procedure Rules.

SMALL CLAIMS COSTS

The usual rule in civil cases is that the losing party will pay the other side’s costs of

bringing the claim to court. The situation in small claims cases however is modified,

and the costs that a losing party will pay have been deliberately restricted to limit the

financial risk to the parties.
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You may have heard that, even if you win a small claim, you will not be able to recover

your costs. This is not strictly true. What you are most unlikely to be able to recover is

the cost of employing a solicitor or barrister to represent you. If a party has chosen to

instruct a lawyer to act for them, it is only in the most exceptional cases that a judge

will order a losing party to pay that party’s legal costs.

This does not mean that a victorious party cannot recover any costs incurred in a small

claims case. Part 27 of the Civil Procedure Rules sets out the maximum costs which a

judge can order a party to pay. Whether or not the judge will order a party to pay costs

however is ultimately a matter for them.The costs awarded may depend on a number of

factors, including the relative financial status of the parties and their behaviour before

and during court proceedings. If any costs awarded by the judge do not cover the

expenses actually incurred, the party will have to pay them out of their own pocket.

You are generally entitled and, if you win, the judge will order that your opponent pays

costs of the amount you have paid in court fees to bring the action. You will also be

entitled to claim for your travelling expenses for yourself and any witnesses in attending

the hearing. All the winner will generally be able to collect are the fixed costs on

commencement, court fees, travelling expenses for the winner and his witnesses, loss of

earnings for the winner and his witnesses, capped at £90 per day each and expert fees,

the cap for which is now £750.

The victorious party can therefore recover the following legal costs and fees:

travel expenses of witnesses or the party, including the costs of overnight

accommodation, if needed. No limit is placed on these costs;

an amount for loss of earnings incurred by a witness or party due to attending the

hearing, limited to £50 per day per person;

if the court has given permission in advance for a party to use expert evidence, a

maximum of £200 per expert may be recovered from the losing party to cover the

expert’s fees.
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The exception to this general rule is when your opponent has behaved unreasonably in

their conduct of the litigation. This will be entirely at the discretion of the judge and is

not easy to prove. It could however include such conduct as:

making unnecessary applications;

causing a late adjournment of the hearing;

failing to comply with directions or orders;

refusing to negotiate;

failing to comply with protocols.

The rules allow a judge to make a punitive costs order, if they think that a party has

behaved unreasonably. If the judge is minded to make such an order, he will take into

account all the costs that a party has incurred in either bringing or defending the claim,

before deciding how much the other side should pay in respect of these.

Where the parties consented to a claim being allocated to the small claims track,

although its financial value exceeded £10,000, the rules on costs are different. The

judge will be able to make the same order for costs as if the claim had been dealt with

on the fast track. While these costs are still limited, they are substantially more than

could be awarded on the small claims track. If a possession claim has been allocated to

the small claims track after the consent of the parties, the judge may again award costs

as if the claim was on the fast track.

If the claimant wins the case, any

costs that the defendant is ordered to

pay are likely to be added to the total

judgement debt to be paid at the same

rate. If the defendant wins, the court

will decide when and at what rate the

claimant should pay costs.
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CHAPTER 2. 

IS THE SMALL CLAIMS COURT FOR ME?

The answer to this question is that any court proceedings, including small claims, should

be avoided, if at all possible. Taking a claim to court should always be the last resort,

and taken only when all other attempts at resolving the dispute have failed and not be

brought if there is any other possible alternative. There are usually better ways of

resolving a dispute, which will be quicker and easier than the court, and likely to bring a

better result. Small claims cases may be easier, cheaper and quicker to deal with than

other sorts of civil cases. But there can never be a guarantee that you will win. As any

lawyer will tell you, there can never be any certainty with litigation. Exhaust every

other possibility before going to court. Write to the other side, try to talk to them, see if

they will agree to try mediation – do whatever can be done to resolve the problem, and

only then take it to court.
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If you are going to use the court you must be organised. Cases are won through careful

preparation and good presentation. Although many of the court rules are relaxed for

small claims, there are still court rules which must be complied with, and orders and

time limits to obey. If you go about your claim or defence in a half-cocked fashion, you

are not likely to succeed. These are still court proceedings just as much as a multi-

million pound action in the High Court. If you are going to use the court you must be

prepared to play by their rules.

However, it must be accepted that some matters can only be settled by the court where

the other party refuses to discuss or adopts an unrealistic entrenched position. Other

disputes may be more quickly resolved through a court procedure. When there can be no

real issue over money owed, a summary or default judgement can be obtained. 

Even where a negotiated settlement is sought by a claimant, the threat of litigation and

the costs, and other sanctions that a court can impose may focus an opponent's mind on

reaching a settlement.

If there is a power imbalance between you and the other party, court action may be the

only answer. In court proceedings, the judge has a duty to ensure a level playing ground

and that the parties are on an equal footing. You could therefore be at a disadvantage in

a mediation or some other forms of ADR if your opponent has greater power than you,

be that financial, emotional or simply greater negotiating experience. 

If your real purpose is vindication and proving your rights, you will not get this through

mediation or negotiation. The purpose of these are not to establish who is right and who

is wrong in a matter, but to reach a compromised settlement. You must go to court, and

you will at least get a final decision.

The next section is all about the alternatives to court proceedings.
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CHAPTER 3. 

ALTERNATIVE DISPUTE 

RESOLUTION METHODS

There can, and often are, better alternatives to court action, if you are owed money by

someone or have suffered a loss through their actions. If you have a claim against a

utility company or a regulated organisation, you should always first follow their

complaints procedure. In some situations, there may be an ombudsman who will

investigate your complaint and have powers to order restitution.

In other circumstances, you should always consider alternative methods to resolving the

issues, before resorting to court action. Alternative dispute resolution (ADR) is the

collective name given to the various methods of dealing with disputes without going to

court. ADR can simply take the form of discussion and negotiation, or it may involve

some more formal process. Failure to consider ADR could result in the court ordering

either party to pay additional court and/or other legal costs. You cannot be forced to

attempt ADR, but the court may require evidence that some form of ADR has been

considered.

The method most commonly used in ADR is

mediation, which involves the use of a neutral third

party to encourage and facilitate (but not impose) a

solution to the dispute. Other procedures, such as

arbitration, adjudication and expert determination, are

also classed as ADR methods. However, they are

similar to the court process, in the sense that they

involve the imposition of a solution by a third party,

rather than the facilitated negotiation of a settlement.
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Talking to the person you are in a dispute with calmly, reasonably and in a spirit of

compromise, should always be attempted first. As Winston Churchill said, ‘jaw – jaw is

better than war – war’. You may well be mad at them, but there could well be a simple

solution to the dispute. Listen to what they have to say, and they may well come up with

a proposal or offer which you are happy to accept. If you are the claimant, talk to the

potential defendant and listen to what they have to say. The problem may not be money,

and there could well be some other matter, which you can easily deal with to get

everything settled. Be creative in talking through a solution to the dispute. You may be

able to agree to offer something as a sweetener, if you get your money straight away. If

you are the defendant, make an offer to pay at least some of the money claimed if it is

properly due, and try and negotiate either a discount or time to pay the balance.

NEGOTIATION

Stay cool and have confidence in your position when negotiating. Be prepared and

consider beforehand all issues which could arise. Have a bottom line and stick to it.

Decide what you are prepared to give up, and work out what your opponent’s main

interest will be. And finally, be prepared to walk away if you cannot get what you need.

MEDIATION

Direct negotiations have failed. The person you are in dispute with is a pigheaded

stubborn idiot, whose only intention is to do you down. Whether or not this is the case,

it is likely that your relationship has deteriorated to such a stage that sensible discussion

and compromise is not possible. Negotiating and agreeing a settlement is not however

impossible. It’s just that you need help, and that can be made available through

mediation.Mediation is a process where two or more people involved in a dispute come

together, with the help of a neutral third person, to try and find a fair and workable

solution to their dispute. It allows both parties to have their say, which is often a

prerequisite to settling a disagreement. Once you and they have had the opportunity to

tell each other how you feel and why you believe that you have been wronged, and heard

each other’s point of view, it is far more likely that you will be able to work out a

settlement together.
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The mediation process is flexible and informal, and has the objective of finding a

solution which both parties can live with, rather than deciding rights and wrongs. As it

will be an agreed solution, it is more likely to be complied with than if it had been

imposed by a court.

Filing a court action will always constitute a hostile act, which will harden attitudes and

make settling the dispute more difficult. The consequence of court proceedings, even in

the small claims court, will almost always be the annihilation of normal relationships

between you and your opponent. The legal system is designed to be adversarial, and

even if you were not on bad terms with your opponent beforehand, you can guarantee

that you will be after court proceedings. The relationship between the parties however,

who have managed to agree their differences without beating each other over the head,

is more likely to survive than where they have won or lost following a court hearing.
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