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statement of the law. It must not be used as legal advice, as the information provided may not relate
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Patents Act 1988 to be identified as the author of this work wherever it is published
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INTRODUCTION

There are many good reasons for settling a claim or dispute outside of the court. That is the why most

claims never end up before a judge. Settling with your opponent is quicker, less expensive and less

risky. Litigation is expensive, time-consuming and rarely results in an entirely satisfactory outcome.

You should always look for a non-court solution before rushing into court action.

Court proceedings are stressful for anyone. They are time-consuming. Disputes taken through the

court take up a lot of time, energy and emotion and can be financially draining. However strong your

claim, you will have to spend countless hours preparing your case or pay someone to do it for you. If

you do not settle, you will need to attend court and probably face being cross-examined in the witness

box. Most people have better things to do and do not need this. Court proceedings are unpredictable.

You may be certain that your claim is justified and confident of winning it. The decision of the court,

however, will not be based upon who is morally right, but upon the law and the evidence, as it is seen

by the judge. There can be no guarantee and things can go horribly wrong on the day of the trial. Key

evidence can be excluded or not believed. As any lawyer will tell you, there can never be 100%

certainty in any litigation.

Court proceedings can take for ever. A trial can be as much as a year after the initial claim is filed

with the court. Much can happen in this time. A defendant can become bankrupt or disappear. If you

go to appeal, this could mean another year of uncertainty. Settlements are private and court

proceedings are not. For a defendant there will be no need to admit liability, and there will be no

public judgement registered against them.

You should always try to negotiate a settlement and avoid court proceedings when the other party is

someone who you will have to deal with in the future. If they are a neighbour, an old friend or

relative, or someone you work with, you have to avoid the court at all costs. Similarly, if you are in

business and end up in court with a customer, the only thing you can be certain of is that your

reputation will suffer. Even if you win at court, your former customer is likely to badmouth you all

around town.

Settling a dispute can happen at any time, but generally the sooner the better. The longer a dispute

drags on before there are attempts to settle it, the harder attitudes become.
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If lawyers have become involved and legal fees incurred, the chances of

compromising a claim are going to be reduced. Usually, a settlement amount will

only be acceptable if it includes payment of legal costs.

Making an offer to settle will not prejudice you, should it not be accepted and the

case goes to trial. Most offers are made on a without prejudice basis, and therefore

will not be seen by the judge until after a decision has been given. If an offer in

settlement of a claim has been made which was not beaten at trial, the party who

refused the offer will usually be liable to pay the other party’s costs from the time

the offer was made. As these will include the costs of the trial, they are likely to be

considerable.The advantages of settling a case are clear. However, that does not

mean that you should settle at any price. If you are to settle, you want a good

settlement, and this law guide is here to help you get one.

If lawyers have become involved and legal fees incurred, the chances of

compromising a claim are going to be reduced. Usually, a settlement amount will

only be acceptable if it includes payment of legal costs.

Making an offer to settle will not prejudice you, should it not be accepted and the

case goes to trial. Most offers are made on a without prejudice basis, and therefore

will not be seen by the judge until after a decision has been given. If an offer in

settlement of a claim has been made which was not beaten at trial, the party who

refused the offer will usually be liable to pay the other party’s costs from the time

the offer was made. As these will include the costs of the trial, they are likely to be

considerable.The advantages of settling a case are clear. However, that does not

mean that you should settle at any price. If you are to settle, you want a good

settlement, and this law guide is here to help you get one.
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NEGOTIATE 
A SETTLEMENT

Not only is it sensible to try and reach a settlement directly with your opponent, it is a requirement of

the court in most cases. Court rules require judges to encourage the parties to a dispute to resolve the

issues between them by alternative methods to court proceedings. If you issue proceedings, these

steps are likely to be forced upon you, and it therefore makes sense to attempt them before filing a

claim.

There can be a deep psychological barrier to talking to someone you are annoyed with and with

whom you may well have already exchanged angry words. That has to be overcome. The

insurmountable dispute may well be surmountable if you are prepared to sit down and talk calmly

with the person on the other side. You should not think that showing a willingness to talk things over

is a sign of weakness.

Remember also that any offers you make to settle need not be binding. You should always make clear

that discussions and any offers made are ‘without prejudice’ and can therefore not be brought to the

court’s attention, should the negotiations not succeed. If you therefore offer a discount on a debt for

immediate payment, you will still be able to sue for the full amount if the offer is rejected.

Money is not always the cause of the dispute. Sometimes it will be possible to offer a ‘sweetener’ to

reach an agreement. For example, in a dispute between two businesses it may well be able to seal a

settlement by agreeing to put the matter in issue behind you both and continue to work together, and

for neither to badmouth the other. Do not rush into making an offer to settle. Just make clear that you

are willing to discuss and negotiate. When you do make an offer, it has to be sensible and you should

not be in a hurry to move from it. Do not change your position quickly. If you do so, it should be by

small increments. By so doing, it is likely that your opponent will further move their offer towards

what you will accept.

Offering to split the difference is not usually a good idea. It is far better to increase your offer in

small increments towards what your opponent would consider as a ‘split the difference’ figure.Your

starting point should be looking at what a compromise settlement is worth to you. If you are the

claimant, take into account the time and aggravation of taking your claim through the courts. What is

your time worth? How important is it to have money in your pocket now rather than at the end of a

lengthy court process?
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If you are the person making the claim, you should

probably not offer to accept a reduction in the amount you

are owed of more than 20%. Any less than this is unlikely

to be sufficiently tempting, and any more would be giving

away too much too soon. If you manage to reach an

agreement, write it down. The effect of this will be that

you have evidence of a legally binding agreement which

can be enforced if necessary. Oral agreements between two

people who have lost confidence in each other are an

invitation to further problems. Get what you have agreed

in writing.

It is not yet time to go running to court even where all

attempts to bring the other party to the negotiating table

have failed, or where they have adopted an entrenched

position which has scuppered your attempts to reach a

settlement. If your attempts to negotiate a settlement have

failed, it is not necessarily the end of the road. It could just

be that you need professional help in trying to make the

other person acted reasonably. That is not only available

but likely to be pressed upon you. It is known as

mediation.

www.lawzone.legal

What are your prospects of winning at court? However good your claim, there can never be certainty

and you may not be awarded the full amount you think you are owed. Just as important is whether,

even if you get a judgement, it will be paid by an opponent with whom you will by then be on

extremely bad terms.

If you are the potential defendant and have to accept that the claimant has a good claim, you may

well start negotiations by offering half of the amount sought. This should be enough to get

negotiations underway and wet the claimant’s appetite to obtain an early settlement. Do not concede

too much too soon. If you start low and stress the time and trouble of going to court, you may well

end up with an agreement following only a small number of increases on your first offer. If your offer

is rejected, do not increase it straight away but give the claimant time to think it over, and then go

back with an offer of a slightly increased amount.
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MEDIATION

Mediation is simply an informal conflict-resolution process which takes place with the help of an

independent, neutral third-party – the mediator. It will give you and the other party the opportunity to

discuss the issues between you in a structured environment and to clear up misunderstandings whilst

looking for areas of agreement in a way that would never be possible in a court action.

You may well think that mediation will be a total waste of time with somebody you believe is totally

unreasonable. The statistics are however against you. They show a high success rate in reaching a

settlement where the parties have agreed to mediate. Even where mediation is forced upon the parties

by the court, the prospects for resolving the issues are improved. Very probably, you will feel that

having failed in your approach to the other person with your offer to try and reach a settlement, you

will now have your day in court. However, don’t rule out mediation. It will almost certainly be

pressed upon you if you issue a claim which is allocated to the small claims track of the county court

as part of the court process.

You can either agree with the other person to appoint your own mediator and arrange your own

mediation or rely upon the court sponsored scheme. A privately arranged mediation will take place in

a private and informal setting, with you, your adversary, any witnesses and the mediator present.

Before holding the mediation, the mediator will normally hold an assessment meeting, which you and

your partner can attend either separately or together. Either way, you will be able to speak to the

mediator on your own.

At this assessment meeting, the mediator will see if your

case is suitable for mediation and if so explain how

mediation works. We have a comprehensive guide which

explains fully the mediation process and procedure which

is available for download. Mediation has a number of

advantages over the court process. These include leading

to a far quicker settlement of a dispute. A court case will

take many months or even a year to give a settlement

whilst they mediation can be arranged and take place in a

couple of weeks. This allows you to get on with your life

with the dispute out of the way.
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A mediation is likely to be significantly less expensive than court action. Employing a mediator costs

much less than employing a lawyer and there will be no court fees to pay.  For certain types of

disputes there are non-profit organisations who offer mediation services for free or at a nominal rate.

A mediation is less formal. Unlike court actions, there will be no court rules to comply with and no

special procedures to follow. A mediation is flexible and the parties rather than a judge are in control.

Unlike court cases which are open to the public, a mediation is confidential. Because mediation is

collaborative rather than adversarial and does not look at a win/lose situation where one party is

proved right and the other wrong, it helps to preserve relationships. For all of these reasons, most

people generally report a better outcome from mediation than they do from a case taken through the

courts. Also, because there is no winner or loser, no admission of fault or guilt, and the settlement is

mutually agreed upon, parties are typically more satisfied with mediation.

However, for mediation to be successful there needs to be a degree of flexibility in both parties’

positions and a willingness to listen and consider each other’s positions and points of view.

Mediation should always be voluntary, and typically the mediator has no authority to make a binding

decision, unless both parties agree to give the mediator that power.

If, instead of agreeing to mediate and arranging with your opponent to meet with a mediator, you go

ahead and issue a claim (or if a claim has been issued against you), it is still not too late to mediate. If

the claim is for money under £10,000, you will be asked by the court if you wish to take advantage of

the Small Claims Mediation Service to try to resolve your dispute. If both sides agree to using

mediation, then you’ll be contacted by the Small Claims Mediation Service, before the cases listed

for trial.

There’s no charge for Court Small Claim Mediation Service, as it’s covered by the claimant’s court

issue fee. As most cases are dealt with by telephone, you will save the time and the expense of having

to go to court.

If you are unable to reach settlement at the mediation appointment, the case will be listed for a small

claims hearing. As the mediation process is entirely confidential, the judge will not be informed of

what was said during the mediation or any offers to settle which were made.

If a hearing date needs to be arranged for the judge to determine the case, the claimant (or a

defendant with a counterclaim) will be asked by the court to pay a hearing fee. However, if you settle

your case by mediation and the court receives notice in writing at least 7 days before the hearing date,

the hearing fee will be refunded in full.
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ARBITRATION

Another way of settling a dispute without going to court is arbitration. It could well be cheaper and

has certain advantages. Some arbitration schemes which are run by trade associations and

professional bodies can be free of charge. In some disputes with suppliers there may be a clause in

the agreement you made with them to arbitrate a dispute before issuing a claim at court.

Arbitration is, like mediation, a type of alternative dispute resolution (ADR) and a further way of

resolving disputes outside the courts. It is, however, very different to mediation, in that the parties

refer their dispute to an arbitrator who, unlike a mediator, will make a decision and order an award. In

most cases, the parties will be bound by the arbitrator’s decision and will have agreed that it is final.

The role of an arbitrator is therefore similar to that of a judge. The advantages are that the procedures

can be less formal and decided by agreement of the parties. The whole process can be tailored by

agreement to suit your needs and those of your opponent, and the arbitrator can be chosen by you off

and on the basis of expertise in the subject matter of the dispute. Unlike court proceedings, the

arbitration will be entirely confidential. Another way of settling a dispute without going to court is

arbitration. It could well be cheaper and has certain advantages. Some arbitration schemes which are

run by trade associations and professional bodies can be free of charge. In some disputes with

suppliers there may be a clause in the agreement you made with them to arbitrate a dispute before

issuing a claim at court.

Numerous private companies provide arbitration services, with an emphasis on resolving business

disputes. You and your opponent can agree to seek out an arbitration company and submit your

dispute to be decided under the terms and procedures of that company. If the arbitrator awards you

money and the losing party refuses to pay, you will usually be able to go to court and have the

arbitration award upheld as if it were a court order, by bringing a new action in court to convert the

arbitration award into an enforceable judgment. Because you agreed to the procedure, it’s very

difficult to convince a court to reverse an arbitration award, even if there were mistakes of law or fact

by the arbitrator.
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LETTER 
BEFORE ACTION
You should always send a letter before action to your adversary before issuing court proceedings.

The court rules require you to do so, and if you do not, you may not be able to recover the court issue

fee or other costs. The letter should be formal and there are requirements as to what it should contain.

Include the following:

your name and address;

the reason for your claim;

a clear round up of the facts;what you want the trader to do to put things right;

how much you're claiming. If you're claiming compensation for extra costs you've had as a result

of the problem, you'll need to show how you have worked out the costs, including interest;

a list of any documents you'll be using to prove that you are owed the money;an invitation to use

alternative dispute resolution like mediation to sort out your problem, if you haven't already tried

it;

a date by when you want the trader to give you a full response. This will depend on how

complicated the case is, but 14 days is usual;

a request for any documents that you want the trader to provide which will help your case;

a reminder that you will start court proceedings if the trader doesn’t reply to the letter and that

this may mean they will have to pay extra costs;

a reminder that both of you are expected to follow certain rules. These are set out in the Civil

Procedure Rules and they aim to make sure the case is dealt with fairly.

Notwithstanding the requirements of the rules, there are very good reasons to write to the proposed

defendant before rushing off to court. Your letter will formally set out your claim and give you the

opportunity to organize your claim and the evidence to support it. Very often, you will attach your

letter of action to the particulars of claim issued at court, and it will be read by the judge at the trial

when costs are decided.

There is, however, another and very important reason to send a letter before action. Even though you

may have failed to negotiate a settlement and offers to mediate have gone nowhere, this will be a last-

ditch attempt at a settlement to avoid the need for court proceedings. If your opponent sees that he

has come to the end of the road in delaying and prevaricating, this could well be the catalyst which

brings a settlement of all your claims.
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There is one cardinal rule in writing a letter before action. Make it

formal but also polite. Do not fall into the trap of using the letter

to make unwarranted threats or to slag off the other person.

Remember at all times that the real purpose of the letter is to

broker a settlement, and threats and insults are not going to help.

The written word can be very effective, and even though you may

have spoken and may be threatened the other person with court

action to the effect, a clear concise letter setting out your intention

can often do the trick. Very often, those who threaten to sue do

not do so, but a letter clearly setting out your intention may well

convince your opponent that he has to either settle with you or

end up in court, with all the expense and trouble that will cause.

Possibly for the first time, it will be realised that you are not

going to just go away.

It is essential to avoid personally attacking your opponent. If you

do so, it will only invite him to attack you and retaliate. This is all

quite pointless. All you require is to be paid what you are owed,

and there can be no conceivable advantage in inflaming matters

by adding insults. Make your letter businesslike by setting out

clearly the facts behind your claim, what you want done and what

will happen if it’s not. Your letter should encourage your

opponent to think of his chances of defending a court action. With

a clearly set out cause of action, there will hopefully be

appreciation that the prospects for defending are slim. The other

person should be encouraged to ask themselves whether the time

trouble and expense of defending can possibly be justified.

Do they really want your dispute to be decided in public, with the

possibility of it coming to the media’s attention? Always include

a deadline for a reply. Usually 7 to 10 days would be appropriate.

Any more and the matter will not be given immediate attention,

and any less it could be considered that the defendant was not

given sufficient time to respond. Make clear the action which will

be taken if no reply is received, and that no further notice of

intended court proceedings will be sent.
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SETTLEMENTS
REACHED

If you have been able to reach a settlement in negotiations, write it down. There is no need for any

great formality, but you should have a written record of what will in effect be a new contract between

you and the other person. It should be written evidence of a legally binding agreement to settle the

disputed issues, which could be sued upon in its own right, if not complied with.

Where the settlement agreed involves the payment of money, make sure that it makes clear when the

money must be paid. Include a penalty clause for the payment of interest, in the event of payment not

being forthcoming. You must appreciate that the settlement is final, and in the absence of fraud or

misrepresentation it is unlikely that any further claim on your dispute will be possible. By entering

into this new agreement, you have effectively released the other person from their original debt or

obligation to you.
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www.lawzone.legal

You should include what you are receiving in

consideration of giving up your entitlements under the

original claim. This will typically be money which has

been paid to you by the other person or will be paid

within a specified time. Make clear that the other person

is released from all claims arising from the matter both

now and in the future, and include all claims any other

person might make on your behalf.If the settlement was

reached following a mediation, it is usual for the mediator

to draw up a memorandum of settlement. Do not just

leave the mediator to do this, but take part in the

preparation to make absolutely certain that it is what was

agreed. If you feel the need to take legal advice before

agreeing, remember that you are absolutely free to do so.

If matters had been settled after the issue of court

proceedings, it will usually be wise to have the settlement

made subject of a court order. Cases can settle following

court based mediation, or surprisingly often when you

meet your opponent on the day of the trial. You should

always take the opportunity for a final discussion and

attempt to settle whilst waiting to be called into the

courtroom. If more time is needed or if you agree to

attempt mediation, most judges will accommodate

this.There are advantages to having a settlement reached

after the issue of court proceedings made subject to a

court order rather than agreeing to the claim being

dismissed. If money payable under the settlement is not

paid as agreed, or other terms of the settlement not

complied with, and providing you have a court order, you

will be able to enforce the terms of the settlement

immediately through the court. If you do not have a court

order but only a written agreement to settle, it will be

necessary to commence a new claim and action, based

upon the settlement agreement.
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APPENDIX

Your address 

Date

Curbside Motors 

High Street Peckham

Dear Mr Bodger

On 5th January 2016 I brought my Rover motorcar to your garage for servicing. Shortly after

collecting my car the next day and paying your bill of £200, it caught fire whilst driving my son to

school. Fortunately, the fire brigade were able to put out the fire, although the car was damaged

beyond repair. You will be pleased to hear that my son and myself escaped injury.

I have had the car examined by a qualified motor technician, who has reported that the cause of the

fire was that a fuel line was not properly connected following the fitting of fuel filters during your

servicing of the car. I attach a copy of the report.

When I called out your garage to discuss the matter you denied responsibility and claimed that the

fire was not the result of your negligence and could have happened at any time. I am afraid that I am

not able to accept this, and there is clear evidence that the loss of my car was as a direct consequence

of the negligent work carried out by you on my vehicle. I am therefore holding you fully liable and

require you to pay damages for all loss incurred. These losses will be the replacement value of my car

which was worth £1,250 and the cost of hiring a car which is £300 to date.

I therefore look forward to receiving payment in the sum of £1,550 within the next seven days. If

payment is not received, I intend to issue a claim against you for the above amount in the Small

Claims Court without further notice. Please note that this is a formal letter of claim issued under the

Civil Procedure Rules. You are required to reply with your proposals to resolve the matter within 10

days. Please also note that, in accordance with the established court protocol, I am prepared to

consider alternative procedures to resolve the issues.

Yours faithfully,

….
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