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This book is intended to be a guide to a basic understanding of the law and
how to apply the practice to your own situations. It has been written with
the purpose of assisting people currently engaged in a lawsuit – litigants –,
and those dealing with a legal matter by themselves. The information
provided can be no more than of a general nature, and although every care
has been taken to ensure that it is correct, we cannot be responsible for
any action taken as a result of using this guide.

‘The Law Guide’ is educational in nature and does not constitute a definitive
or complete statement of the law. It must not be used as legal advice, as
the information provided may not relate to the individual circumstances of
any case. You should always consider the need to gain relevant advice on
your specific legal matter before taking any action.



INTRODUCTION
It is said that in court proceedings there are no winners other than the lawyers. This is never truer

than in the divorce court. How it works is this. You hire a lawyer. They see their job to argue your

case and attack your opponent – the enemy who must be beaten. It is a war situation. There is going

to be a fight.

In order to get ready for the battle, crush yourn opponent and protect your interests, your lawyer must

carefully prepare your case. This is going to be a lengthy process, which will take many months, if

not years. Your detailed instructions must be taken at each stage. There will be assets to value,

financial statements to prepare and statements of evidence to draft, approve and be signed in

readiness for the court hearing. 
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Possibly experts will need to be instructed to advise on such things as pension entitlements and the

value of a business or the matrimonial home. There will be preliminary court hearings to attend and a

multitude of correspondence always to deal with. Court bundles, costs estimates and position

statements have to be prepared. Probably counsel will need to be instructed. All this takes a lot of

time. It is going to be extremely expensive.

Eventually, your case comes up for hearing before a judge. You will, perhaps for the first time, meet

with your opponent at court. Often there will be a settlement. When this happens, the work preparing

for trial will have been to little avail, and you will probably wonder why you could not have settled

earlier. Very probably you could have done so.

A surprising number of cases settle on the day just before you are called into court or in the days

before the hearing. If you do not settle ‘on the steps of the court’, you will go before a judge who,

after a lengthy and unpleasant court room battle, will make a decision, which will be forced upon you

and your opponent. The judge will not know you or your family, and will probably only have read the

papers briefly before you are called into court. 

In most cases, neither you nor your ex-partner will have obtained all that you were asking for. There

will be no winners. All settlements are a compromise. All that you can be certain of is that the family

pot for division will have been depleted by legal costs and there will be less for everyone, save your

lawyer. Also, that the consequences of the court proceedings will be that your opponent is your

lifelong enemy.

Lawyers’ fees average £250 an hour. An average divorce case going through the courts will cost

several thousands and very possibly tens of thousands of pounds. For each party. It can only make

sense to look at other methods of resolving issues when a marriage breaks down. There has to be a

better way than having a judge decide how your family assets are divided up and there is. It is what

this book is all about. Keeping divorce out of court, where they do not belong.
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CHAPTER 1 
THE COURT SYSTEM

The reason why family matters are not best suited to the court system is because the court system is

primarily adversarial. The family court which deals with divorce and disputes over children may have

different rules and procedures to the criminal courts and the county courts which deal with business

disputes and those concerning contracts and personal injury, but the basis is the same. Each side

spends months before the trial preparing masses of documents which must be approved, exchanged

and filed, and then come to court with their witnesses to present their case and attack what is said by

their opponent. A merry old fight develops, with each side doing their best to discredit the other. 
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The judge, who is likely to be most disgruntled at the parties’ failure to agree matters between

themselves, must listen to the airing of dirty washing, decide whose evidence is preferred, and then

apply the law and come to a decision. It would be unusual in a fully contested case for it to have

lasted less than a year from start to finish. The cost can be anybody’s guess, but lawyer’s fees are

most unlikely to be under £10,000 for each warring spouse, in a fully contested divorce.

You cannot totally avoid the courts when a marriage comes to an end. Marriage is a legal contract,

and as such needs to be brought to an end by the court. This is done by issuing a petition, which

simply has the effect of bringing the marriage to an end. Once a petition has been issued, the court is

then empowered to make financial orders, which used to be known as ancillary orders, as they were

ancillary  to the application for divorce. When the spouses have been able to agree the terms of a

financial order, this can then be made by consent and a consent order will be made.

Judges, who have the unenviable task of deciding matters between divorcing couples, will have heard

it all before. They are likely to be well-meaning and experienced, and will be well versed in the law.

Most judges who deal with family cases these days will have had special training. There can never be

any guarantee however that they will get it right. Judges are only people and although individual

experiences and beliefs should not affect a decision, different judges will decide issues in different

ways. You can never be certain of the outcome.

The law places a duty upon a judge to decide what is fair and equitable between divorcing couples, in

all the circumstances of their case. However, what is considered fair to one judge may not seem fair

and proper in the opinion of another. There can never be any certainty to the outcome and the

decision in a case when you leave it to the court to decide.

You cannot totally avoid the courts when a marriage comes to

an end. Marriage is a legal contract, and as such needs to be

brought to an end by the court. This is done by issuing a

petition, which simply has the effect of bringing the marriage

to an end. Once a petition has been issued, the court is then

empowered to make financial orders, which used to be known

as ancillary orders, as they were ancillary to the application for

divorce. When the spouses have been able to agree the terms

of a financial order, this can then be made by consent and a

consent order will be made.
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The judge’s view of what is fair will necessarily be based on some fairly brief evidence from you and

your spouse on what took place between the two of you during your marriage. It is near impossible

for anyone to get an accurate picture of your married life this way. The judge hearing your case will

decide to divide up your family pot by some objective idea of what is fair and equitable, but there is

just no way to be sure just how that will be.

Leaving the division of your hard earned family assets to be decided by a stranger who, however

learned, experienced and well-intentioned, does not know you and your family is not just

complicated, unpleasant and expensive. It is uncertain and takes away from you the final decision. A

hard pressed judge in the time allotted cannot possibly fully understand all the intricacies surrounding

your case and your marriage. The legal system can take no account of the emotional side of a divorce.

It does nothing to heal the trauma and bitterness that may well be the root cause of the disagreement.

Whatever the outcome of a contested legal divorce, there will be bad feeling and bitterness for years

to come. It is best avoided, if at all possible.
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CHAPTER 2 
THE ALTERNATIVES TO COURT
There can be an infinite number of better ways than resorting to the courts to resolve the many issues

which arise at the end of a marriage, civil partnership or relationship between unmarried partners.

You will have to accept that none of them are likely to be quick fixes for all the problems which have

arisen as a consequence of the breakdown of your relationship, but they are going to be better than

going through the court process. Nothing is going to turn your former partner into a different person,

and whatever you do is unlikely to solve all your financial problems or heal the pain you may have

suffered. They will however make the best of a bad situation and enable you to avoid the worst of

taking your divorce through the courts. 
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They are also going to save you money, which is likely to be in particularly short supply at this time.

Whatever is in the family ‘pot’ will be divided two ways – between you and your ex-partner – rather

than three or four ways – between you and your ex and your respective lawyers.

The legal system is equipped only to deal with the legal and financial aspects of the breakdown of a

marriage. It provides no help with the emotional and social aspects of divorce. A litigated divorce

will resolve financial issues but does nothing to help the trauma suffered. A judge's decision on

financial issues may be legally correct but can result in conflict and bitterness for years to come.

    

By far the best method is to reach an agreement directly, by negotiating yourself with your ex, by

sitting round the kitchen table and talking to each other. In short marriages with few assets, no

children and where both spouses are working and capable of supporting themselves, this is likely to

be quite possible and present few difficulties. It can be agreed between you, without any acrimony,

that the marriage didn’t work out, has run its course and that you must now each go your own ways,

with an agreed share of the matrimonial assets and no future obligations to each other. There will be

no need for lawyers, accountants to value the assets and to spend thousands of pounds on professional

fees. All that will be needed is for the court to approve the settlement by making a consent order and

ordering a clean break, whereupon all financial links with your former spouse will be severed. You

will part as good friends and with respect for each other.

It may well be more difficult to reach an agreement directly in long marriages where there are

substantial financial assets and especially where there are dependent children. There may well be

pension benefits to distribute, a business, a matrimonial home and significant differences between the

spouses’ income and earning capacity. In these cases, help and advice can be needed before reaching

an agreement. This is freely available.
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The legal system is equipped only to deal with the legal

and financial aspects of the breakdown of a marriage. It

provides no help with the emotional and social aspects

of divorce. A litigated divorce will resolve financial

issues but does nothing to help the trauma suffered. A

judge's decision on financial issues may be legally

correct but can result in conflict and bitterness for years

to come.
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If it is proving difficult to reach an agreement directly with your ex and there are sticking points

which seem just too complicated and problematical, you are going to need help. A professional

problem solver and conciliator. These are known as mediators and the process is mediation. You hire

a mediator to sit between you and your ex and help you both to agree together the terms of your

divorce settlement. How mediation works is dealt with in detail below in Chapter 8 and the following

chapters.

Moving up in the scale of costs, a further alternative, when you have not been able to agree issues, is

what is known as collaborative law or collaborative process. In a collaborative divorce you and your

ex will each need to hire a specialist collaborative lawyer. They will be employed however not to

fight your case in court with all that involves, but to negotiate a settlement alongside you with the

other side. Settlements are negotiated in roundtable meetings between you and your ex, and your

respective collaborative lawyers. This is dealt with in detail in Chapter 10 below.

A further method discussed in Chapter 11 is family arbitration. This can be very similar to the court

process, with the difference being that you and your ex agree the procedure to be followed and

appoint an arbitrator rather than a judge appointed by the court to decide the issues between you.

There are cost advantages and the process will be much quicker.

Mediation or collaborative divorce is usually found to be the best way for divorcing spouses to

negotiate agreements about finances and their children. You can talk, parent to parent, about what is

best for your children, the division of the family financial assets which will best allow you both to

rebuild your lives rather than leaving these decisions up to strangers.

There are a variety of other options you may wish to consider. Some will be a combination of the

above methods. You may well be able to agree directly many of the issues arising from your divorce,

but need to mediate or undertake the collaborative process on particular issues. Difficult issues could

require help from a lawyer. Most law firms now will, when pressed, agree to provide ‘unbundled’

services. Rather than take over the entire running of the case, they will agree to advise and be

available when called upon to undertake any work required.

As soon as you reach an agreement by whatever method, it needs to be written down. If the

agreement is reached between you and your ex round the kitchen table or maybe over a bottle of wine

in the local wine bar, simply write down in numbered paragraphs what you have agreed. The court

(or a lawyer) will then turn it into a formal and legally binding consent order. If agreement has been

reached with the help of a mediator, they will usually prepare a mediation agreement recording what

was agreed by you both. Collaborative lawyers and family arbitrators will take over recording an

agreement in the same way.



CHAPTER 3 
WHEN ALTERNATIVE METHODS
MAY NOT WORK
There can be no certainty as to whether any of the alternatives to court procedure will work for you,

unless you try them. The advantages of keeping your divorce out of court are clear, but in some

divorces this is simply not going to be possible. Where there has been a history of domestic violence

within the marriage, where your spouse is a bully and lacks good faith, where there is inequality in

your bargaining positions or if your spouse has disappeared or sticks their head in the sand,

alternatives to the court process are not likely to be possible.
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There may also be cases where your ex has instructed a combative lawyer, who has his eye on your

divorce paying for his new Mercedes, and they have talked your ex out of agreeing any less

expensive and combative ways of reaching a settlement.

Where one spouse is domineering and the other is submissive, a settlement reached through

mediation or other means could not be fair. Therefore, if your ex is intimidating and abusive towards

you and throughout the marriage has always had the last word, you cannot be certain that they will

now change and negotiate reasonably. Your ex will have become so used to having their own way

and being so unaccustomed to you standing up to them, that you could be wasting your time putting

forward proposals, however proper and reasonable they may be. However skilled and experienced,

mediators have a way of dealing with bullies and would be able to point out what is likely to happen

if agreement is not reached and matters have to go before a judge. Unfortunately however, the

seasoned bully is likely to refuse mediation, as the calm and objective airing of the issues in a level

playing ground would result in them losing the upper hand, as they would be unable to intimidate

you. Mediation could increase negative behaviour of a spouse with a propensity for physical/mental

or drugs/alcohol abuse.

Some spouses just refuse to talk and discuss the terms of their divorce. This may be because of a head

in the sand attitude and being unable to accept that the marriage is really over and that there are

things which need to be decided. Others are so hurt or too angry to deal with the situation calmly and

constructively. Yet others fear that reaching a settlement is going to result in them losing a house or

having to pay you money and this is something they wish to avoid. They will wish to prevaricate and

obstruct a settlement for as long as possible.

If you have a spouse who will not discuss what is to happen on your divorce and will not take heed of

the consequences of ignoring matters, you may have no alternative other than to apply for a court

imposed financial provision order. In all probability, once you have done so your ex will have to

appreciate that a timetable requiring full disclosure of assets has to be complied with and that a

settlement will be imposed if not agreed, based upon an assumption of their financial position.

Other spouses may have disappeared or there may be difficulties in getting in touch and having a

constructive discussion. Your best option will be to do some legwork and turn detective. This could

prove less expensive and will certainly save time. Friends, relatives, employers and acquaintances

may well know more than you about where your ex is living and what they are doing. Very possibly

they will appreciate the good sense of you being able to discuss together the necessary issues arising

from divorce and help to put you back in touch with each other. It can be a long and tedious process 
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trying to obtain a legally binding financial settlement with a spouse who has disappeared, as courts

are always most reluctant to make orders without proof that a party is aware of the proceedings.

If there has been domestic violence within your marriage, sometimes linked to alcohol or drug abuse,

it will be a near certainty that professional help will be needed. If there is a danger of further

violence, be it either physical violence or verbal abuse and name-calling, you may have to obtain a

domestic violence injunction from the court, and thereafter have other issues from the marriage

decided by a judge. If domestic violence has been part of your marriage, it may not be possible to

keep the playing field level and tempers cool enough to negotiate an agreement directly in mediation

or collaboration.

Domestic violence is a sure sign of power imbalance, which can make mediation unsuitable. Unless

mediation can be structured to ensure a balance of negotiating power, it is best not undertaken.

If your spouse was the one with the power during the marriage, divorce isn’t going to change them

into someone willing to give up their power. If anything, divorce will make them more relentless

when it comes to retaining both financial and emotional power over you.

Some circumstances make it just impossible for spouses to negotiate or agree a settlement, even with

the help of a mediator or collaborative lawyer. They are just not ready for it, as a result of the trauma

of the relationship breaking down. You will need to consider the timing of your proposals to reach an

agreement, and so far as you are able assess the readiness of your ex to enter into discussions to reach

an agreed settlement.
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If you and your spouse are not in good physical or mental health, the time may not as yet been right.

It will also not be right if you are not fully aware of your own financial circumstances or not in a

position to objectively evaluate your ex’s situation. No one is more dangerous during divorce than a

spouse who has come unglued emotionally. If your spouse is not able to  let go of negative

emotions and use logic during this time, then, if you are not careful, you are in for trouble. You will

need to take into consideration that you are attempting to negotiate financial issues with someone

who is not thinking and behaving rationally.

Where each spouse has agreed that the marriage was over and neither have any wish to reconcile, the

prospects for a mutually agreed settlement are high. They are further enhanced when no blame is

attached by either to the failure of the marriage and there is a wish to stay on good terms. If there is

mutual trust and respect and belief in the honesty of the other, the prospects for an agreement are

high. If you wanted a divorce but your spouse did not, the prospects are reduced, and it will be more

likely that your ex will not cooperate with anything you want however sensible. This will often

change with the passing of time, so you must consider the timing of your approach to try and reach an

agreement and ask whether you are both ready. Providing that there are no urgent matters that need to

be dealt with and you have secured your position, it can be advisable to let the dust settle and give

each other time to adjust.

If there is a history of your spouse lying to you during the marriage or if there is a good reason for

you not trusting them, you will need to decide whether they will be truthful and sincere when trying

to agree a settlement. Evidence and proof of what they say is going to be necessary. You must be

particularly careful and thorough in putting together every piece of your financial information, and

check very carefully to make sure that nothing is hidden and not disclosed during your negotiations.

If your ex has big money and instructs a big

name  divorce solicitor, then  more than likely

they are gearing up to litigate to the death. It

will look unlikely that an agreed settlement

will be possible.
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That it is a waste of time, money and effort. If negotiations fail, you will need to start all over

again;

A settlement could be incomplete or unduly favourable to one spouse. If a mediator is

inexperienced or biased towards your ex, the outcome could be unfavourable for you;

Mediation could result in an unenforceable agreement. A mediation agreement that is not

demonstrably fair will not result in the court making it legally enforceable;

There are legal issues which need to be decided by a court;

There could be a failure to uncover certain assets, as all financial information is voluntarily

disclosed and not confirmed by a statement of truth. A party could potentially hide

assets/income.

The downside of mediation, collaboration and trying to reach an agreement can be:
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CHAPTER 4 
GETTING READY TO TRY FOR AN
AGREEMENT
If the breakdown of your relationship has been traumatic, you may need a cooling-off period.  If

certain issues need to be discussed and decided immediately, limit the discussions to these items, and

delay negotiations to settle the main issues until the dust has settled. 

Negotiations, mediation and collaboration are not always easy, and can be emotionally and mentally

strenuous. You need to be on top form.
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You must however keep the lines of communication open. If you can trust your ex, then be prepared

to share information with them. If you don’t feel willing to communicate what is going on since your

breakup, remember that this will have to be done at a later stage and that it could then prove more

difficult and costly. 

Make sure that your ex knows that you are willing to negotiate, and do not make it seem that reaching

an agreement is all about you getting all you can get. Nothing drains emotions and finances like the

prospect of a long, drawn out divorce battle, and make it known that you wish to avoid this. Accept

that you may have to settle for less than you want, to save money in the long run.

Prepare a detailed projected budget for your future living as a single. This is critical for determining

maintenance payments and will help to decide if the former matrimonial home needs to be sold.

Think about the effect and possibility of a new career. If you gave up a career to stay at home with

the children, it probably won’t be easy to get back into the work force, especially if you are leaving a

long-term marriage. So, take into consideration what it will cost to become employable again in

today’s job market, when negotiating a settlement.

You now have total control over what path your life will take. Focus on defining the kind of life you

want, setting goals that will help you attain the kind of life you wish to live, and accepting the change

you are now experiencing as a positive that will lead to bigger and better things for you and your life.

Accept the things you can’t change. Being happy doesn’t mean that everything is perfect. Divorce,

especially an unwanted divorce brings up negative feelings. It is normal to feel fear, discouragement,

anxiety, insecurity, anger, confusion, disappointment, depression and dread. And maybe a load of

other negative emotions. Divorce is life altering, there is nothing that can be done to change that, and

you must accept it. The answer is to let go, adapt and start looking forward, with a sense of

excitement to the opportunity to determine the course your life can now take.

 Keep your wishes realistic and expect money to be tight. Don’t go into divorce negotiations thinking

you are going to be able to maintain your present lifestyle. There will definitely be less money to live

on. Don’t expect to rely upon spousal maintenance, unless it as a very long marriage and there are

good reasons to show that you will not be able to become self-sufficient. Long term maintenance is

fast becoming a thing of the past.
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Close down joint accounts. Mingled finances means trouble, both now and in the future. Do it now,

before it is too late and problems occur which might scuttle settlement attempts. Explain and tell

what you are doing to your ex first.

Where an agreement is in sight, or even before you start negotiating, in all but the most

straightforward cases you should make sure that you know your legal rights and what the law would

consider a proper settlement. You need to know and understand the rules of the game. Amongst the

things you need to consider will be where you are going to live, accommodation, maintenance et

cetera. Your entitlements under a fair settlement need to be researched and if necessary, legal advice

obtained.

The World Wide Web is of course an excellent source of information, and for many will be their first

source of information. There are many excellent websites which you can use in your research, both

from government sources and private organisations. Although the government institutions have been

slow to embrace technology, the situation is fast improving and informative official sites from

government funded organisations such as the Citizens’ Advice Bureau provide much useful free

information. There are also any number of sites from commercial organisations, law firms and others

who provide excellent articles and information as ‘tasters’, in the hope of securing your work.

Caution must however always be exercised to make sure that these sites are up-to-date, and that the

information and advice given is from those who are properly qualified. An excellent site with much

useful information and clear explanations of all that most people need to know is Legal Zone at

www.legal-zone.co.uk. They have a sister book to this, ‘Divorce Law and Procedure’, which you can

download, and which fully explains the law and how a court will deal with divorce and dividing up

the family assets.

Pages 19

D I V O R C E  W I T H O U T  C O U R T

https://www.citizensadvice.org.uk/
http://www.legal-zone.co.uk/


There will often be cases where you are uncertain of your rights and entitlements, and feel that your

research may not be sufficient. An opinion from a suitably qualified lawyer is needed. This does not

necessarily mean that you have to pass your case over to that lawyer, with all the expense and loss of

control this will involve. Many lawyers now offer unbundled services and will provide only as much

help and advice as you require without taking over the whole case.

It is probable that if you approach a lawyer, they will wish to handle the whole case, but if pressed,

rather than lose the work, they are likely to agree to advise when asked to do so at an agreed fee for

the time involved, and leave you to do the negotiating and any other legal work of which you feel

capable. The limited or unbundled service to be provided can be explaining your rights and

responsibilities over specific aspects of your divorce, helping you to develop a negotiating strategy,

how to obtain the information you need before reaching an agreement, and filling out forms and

applications. The lawyer you consult will also be able to review a mediated or negotiated settlement

and prepare a draft consent order for presentation to the court.

Unfortunately, it is not always easy to find a lawyer you feel comfortable with and who will agree to

work on an unbundled basis. Any lawyer recommended to you or one you have known of in the past

may well not be a good fit for what is now needed. There is no certain or easy way, but you can make

a start by checking out the websites of local solicitors. You will also find a number of case

management firms, who without charge will put you in touch with firms enlisted with them. Take the

recommendation with a ‘pinch of salt’ and follow your instinct to whether you would feel

comfortable with them and a suitable prospect for you to work with.

Once you have built up a shortlist, telephone around. Ask the receptionist whether they accept

unbundled instructions. If they do not know or do not understand, it will mean they do not, and that

you should move on to the next on your list. Most lawyers will now provide around 30 minutes of

initial advice without charge. Ask for an appointment, and if they are not too busy to give you an

immediate one, go and see them. Remember that you will be interviewing them as a potential

candidate for their work rather than the other way round. You will be looking for someone who

appears honest, smart and understanding, and with whom you feel comfortable. Most importantly,

you need somebody who appreciates the advantages to you of reaching a negotiated settlement and

would not put their financial interest in escalating matters through the court to the forefront. If all

these criteria are met and you can agree that the lawyer will work on an unbundled basis, hire him or

her.
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PUTTING YOUR TACKLE IN ORDER

There will be work to be done before you are ready to start trying to reach an agreement with your ex.

Not as much as if the matter was to go through the court process, but you still need to prepare. This is

going to involve not only understanding the law and your proper entitlements, but also working out

your requirements and getting your financial information together. You must not go into a

negotiation blind and ill-prepared.

Your settlement is going to incorporate a number of interrelated issues. You are going to need to

decide on the division of assets and debts, what is to happen to the family home, maintenance issues,

and if there are children child support and the arrangements for the children. The law in England and

Wales lays down certain guidelines on how they should be decided, which a judge must consider

when the settlement has to be decided by a court. You must bear these in mind and make sure that

they are complied with, as here you and your ex are the judges of what is to be a fair settlement.

Remember that if what you agree is not demonstrated as being fair and in compliance with the law, it

will not be approved by the court, and therefore will not be legally binding.

The matters which must be taken into consideration by a court when making a financial order in

divorce and thus between you and your ex, are set out in Section 25 Matrimonial Causes Act 1973.

The first consideration is the welfare of any child of the family. Your settlement must therefore

ensure that proper provision is made for the maintenance and needs – especially housing needs – of

children, if you have them.

The section then goes on to list all the other matters to which regard must be given:

1)  you and your ex’s income, earning capacity, property and other financial resources;

2)  you and your ex’s financial needs, obligations and responsibilities in the foreseeable future;

3)  the standard of living during the marriage;

4)  your ages and the length of the marriage;

5)  any physical or mental disability;

6)  the contributions made by you both to the welfare of the family;

7)  the conduct during the marriage, but only if it would be inequitable to ignore it.

Finally, the court is required to consider whether a clean break settlement would be appropriate.
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This is of course only the briefest summary of the law, and before going into negotiations you may

wish to research further. An excellent guide is our sister book on ‘Divorce Law and Procedure’.

If you and your ex have children, you will want to and must give careful consideration to their

welfare and provide for it in your agreement. You should probably discuss making a separate

parenting plan, setting out the arrangements you have agreed for where the children will live and the

time they will spend with the other parent. Holiday arrangements, schooling, discipline, medical care

and all issues relating to your children’s upbringing can be dealt with in a parenting plan. Advice and

how to go about preparing a parenting plan is available in our book ‘Making a Parenting Agreement’.

Your first step in preparing to reach an agreement will probably be to list all your and your ex’s

belongings and property. You can disregard those items which are obviously personal or of

insignificant value. You must agree on what are the ‘matrimonial assets’. These are the family’s

assets which have been acquired through the joint efforts of you and your ex during the marriage. The

starting point in dividing them up will be an equal split. Non matrimonial assets are those which were

accrued outside of the marriage and brought in by one of the spouses. An equal division of non-

matrimonial assets may not be appropriate, especially in a short marriage. 

Once you have a list of what is in the ‘pot’, you must put a value on the items. If there is a house,

business or anything difficult to value, you will need to either agree or decide on who will give an

official valuation.

The starting point in dividing up the pot will be an equal division. This will usually only be varied in

accordance with the considerations in Section 25 MCA 1973, as discussed above. With this in mind,

go through the list of family assets and decide whether there is a logical or particular reason why a

particular item should go to either you or your ex. Where there is a reason why it should go to one of

you, it can be traded off against another item to keep the division fair and as near as possible equal.

Try to be fair to each other and to not get bogged down on low value items. If you cannot agree

something, just flip a coin. If one of you has a particular liking or wish for an item, try to agree it.

In addition to making arrangements for your children and dividing up the assets, you will need to

consider payment of family debts and the question of whether there will be any ongoing payments by

way of spousal maintenance or whether this will be waived. Thought will need to be given to each of

your incomes and likely expenditure. How much are you each going to need for your housing and

family expenditure?
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CHAPTER 5 
NEGOTIATING
Whether you are attempting a settlement of your divorce directly with your ex round the kitchen table,

or through mediation or collaboration, you are going to be involved in negotiations. Negotiating is a

balancing act between sticking up for what’s important to you and accommodating what is important

to your opponent. Obtaining the result you want – or can live with – requires patience, perseverance

and hard work. If you are to have success in negotiating a settlement with your ex, there are some

basic principles which you must always bear in mind.
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You are going to feel justified in your anger towards your ex, and they will feel justified in their

anger towards you. They will feel you need to change and you will feel likewise towards them. Any

time you try to change anyone, even for the best of reasons, you invite hostility as a response. Learn

to lower your expectations and to not try to change what you don’t have control over. The more you

try to change your ex or the situation, the more conflict you are going to deal with.

Before you enter into negotiations, take time to ensure that you fully understand all the dimensions of

the situation. You are not going to get a deal unless you have prepared beforehand and have all the

facts at your fingertips. Before you formulate your proposals, make sure that you know and have

evidence to prove all the facts which are likely to be relevant. Are you able to explain to your ex what

will happen if you fail to reach an agreement and the likely cost? Are you able to explain the legal

basis for your proposal?

When negotiating, you must keep a healthy balance between asserting what is important to you and

taking into consideration and accomodating what is important to your ex. You should be clear on

what is important to you and maintain that throughout. At the same time, you must listen carefully to

what your ex is saying about their interests and what is important to them. You must be open to

settlement proposals which satisfy your ex’s interests whilst not conflicting with yours.

Try to engage your ex in a mutual search for solutions. Try to make this a joint exercise. Your

chances for reaching an agreement will be enhanced if you concentrate on your interests—that which

is important to you – rather than having a fixed position. This will then allow you to look for

imaginative solutions and in effect ‘expand the pie’ available for division.

There can be a number of different bargaining styles. Some adopt a hard and competitive approach to

the negotiations, whilst others favour a soft and cooperative style. When you enter negotiations, you

should employ respectful but firm expressions and language towards your ex. It is unlikely that a hard

and competitive approach would succeed in anything other than bringing the negotiations to an early

end. A soft approach is unlikely to be taken seriously. The approach you should adopt of respect and

consideration without being self-effacing is likely to result in your ex listening to you, tending

towards trust and taking you seriously in the negotiations.
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NEGOTIATING TACTICS 

Negotiating successfully will require you to adopt certain tactics and a certain technique which you

must keep in mind. They are not difficult but essential if you are to negotiate a satisfactory

agreement. If you and your spouse are unable to negotiate an agreement on such issues as property

division, maintenance and all other financial issues, your next step will be divorce court, and that is

when it gets expensive.

NEGOTIATING TACTICS  Negotiating successfully will require you to adopt certain tactics and a

certain technique which you must keep in mind. They are not difficult but essential if you are to

negotiate a satisfactory agreement. If you and your spouse are unable to negotiate an agreement on

such issues as property division, maintenance and all other financial issues, your next step will be

divorce court, and that is when it gets expensive.

You must help your spouse to understand that when deciding financial matters, past behaviour is

usually irrelevant and does not come into the equation. You simply now have to decide between you

the outstanding issues as being the debris from the breakdown of your marriage or have them decided

for you. It is not in either of your interests not to be able to negotiate an agreement. You may be able

to remind your ex of the times when you were able to successfully talk through matters together

without mistrust.

Pages 25

D I V O R C E  W I T H O U T  C O U R T

The success of the negotiations you are to have with your

former spouse will depend upon each of you having

sufficient capacity and motivation. If you both have the

emotional capacity to assess your own needs clearly and

treat each other with respect, and if you are both

motivated to reach an agreement rather than go to court

you should be able to overcome any obstacles to reaching

a settlement.



It is important to choose a suitable venue for your discussions. Neutral territory is likely to be best, if

you are no longer sharing the same house. A quiet restaurant or coffee shop where you can talk

uninterrupted and without distraction could be ideal, but be wary of those where you went as a

couple, as these might bring out emotions which could obstruct the occasion. Allow plenty of time

for your discussions and fix them for a time of day where neither of you have any other

commitments. There are important issues to be discussed which can take time and should not be

curtailed because either you or your ex have to be somewhere else by a given time.

Don't negotiate from an emotional position. You should not go into negotiations with any intentions

of ‘getting even’, ‘getting it over’, ‘getting out’ or ‘getting back together’. Coolness, calmness and

logic are called for.

Be nice. Adopt courtesy and consideration towards your opponent. You may well find this easier said

than done, especially in the light of what you see as your ex’s behaviour towards you. Retaliation

however will only jeopardise and very possibly kill the chances for a successful negotiation, and you

must take the ‘high road’ of being civil, pleasant and courteous, and deal with a smile on your face.

After all, however much you now dislike your spouse, they probably dislike you more. If they press

your buttons, just ignore with a smile and accept that divorce brings out the worst in people, and do

not sink to that level.

Listen to what your ex has to say. This is going to involve more than just hearing what they have to

say, but also understanding it. You are going to have to really listen and understand their position and

what they are proposing by way of a settlement. Ask questions and make them explain further if you

are unsure, and do not just assume that as you know this person and understand what they mean.

You need to appreciate where they are coming from, their issues and their solutions from their

perspective. In doing this you must anticipate their objections to your proposals, prepare your

responses and decide how much ground you can give. What would be your bottom line, after which

the issues will have to go to court as agreement is not possible? Are there alternatives acceptable to

you to what your ex is suggesting? Accept that you need to be flexible in searching for innovative

solutions to issues where there is disagreement. If you are able to understand their point of view and

to compromise, there are few issues which it will be impossible to resolve.

It is usually best to start negotiations on the easiest issues and those most likely to be agreed. With a

success at agreeing these issues, you will have shown how it is possible for you both to work together

and you will both gain trust and confidence to move on to the more difficult issues.
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Often you will be able to build on what your former spouse is proposing. Their proposals could be

acceptable, subject to conditions which you would want to apply. When this is the case reply

positively, enthusiastically, and give them credit for the suggestion. You can then tactfully introduce

your condition. Remember that there is going to be mistrust and you must choose your words very

carefully. If you are to avoid an argument leading to a total breakdown of the discussions, you need

to tread very carefully and watch the words you use. 

Try to avoid using any sentence beginning with ‘You’. This is likely to be taken as a criticism and the

start of an attack or negative comment. The purpose of your discussions is not to find fault with your

ex’s proposals, but to express and explain your position, so that you can reach an agreement on the

arrangements at the end of your marriage. Rather than say ‘you cannot have the car because I need it

for work’ you could say ‘I am hoping that you will be able to agree that I have the car, as I shall need

it to get to work’.

If there are issues with your ex’s behaviour, do not present them as an allegation, which can be taken

as a personal attack. If you do, they will come back at you with excuses and a defence, and probably

a counter attack on you. The result will be that you get nowhere and the meeting will degenerate into

a slanging match with nothing to be gained. Instead state what you see as a fair settlement and how

you consider it to satisfy both your needs and requirements.

There will be matters on which you are able to agree, but in all probability issues which appear

insurmountable and where there seems no prospect of agreement. You have an impasse over these

and have hit a brick wall. This has to be expected on at least one or two of the issues. The answer is

to put them aside for the time being and then come back to them once you have built up a record of

successes on agreeing other issues. You will by this time have built up a measure of trust, which will

allow you to build on what you have achieved to agree these more difficult issues.

If you are in an impasse, you must concentrate on continuing to think creatively. You must think

outside of the box. There must be a number of possible solutions, which only require both just you

and the other party to make some small concessions. However, if after all you have tried to agree has

failed, you may need to call for help from a third party and suggest mediation. Remember however

that mediation requires the agreement of both you and your ex, and you are going to need to get your

ex to agree to mediate the issues which you have not been able to agree.
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COMMUNICATIONS

If you are to negotiate a settlement successfully with your ex, you have to be able to communicate

effectively with them. Many a negotiation has failed because of simple communication difficulties. It

is probable that your ability to communicate with him or her is at an all-time low, and you are going

to need to take particular care to firstly fully understand what your ex is meaning and that they fully

understand what you are saying to them. Any misunderstanding in what is said and meant

could well scuttle the mediation.

Whenever possible, agree with what you ex is suggesting. Even if you disagree with the main point

they are proposing, try to find some common ground. Be prepared to give in instead of always

standing your ground. You may no longer be married, but the concept of give and take is still very

important.

Manage conversations by staying on topic. It is not unusual for conversation between ex-spouses to

drift back to issues related to the marriage. Work at keeping your conversations on the topic you are

trying to agree and do not go back over old issues. If your ex insists on raising old issues, try and

direct the conversation back to the topic at hand. If this proves not possible, leave it and come back to

the issue on another occasion.

Respect your ex, their household and any new partner. Find ways of being respectful even if you

honestly don’t approve of your ex-spouse’s lifestyle or choices.

Hurt feelings from the past are the number one reason you and your ex could have difficulty

communicating in order to negotiate a settlement. You must put aside the anger you may feel it the

way you have been treated by them and negotiate on a business level, for that is how you must now

consider your relationship.

Make what you are intending to say clear at the outset. If you are putting forward a problem, do not

phrase it as a fact. Be specific. If there is a problem which needs to be sorted out over your son’s

schooling, do not just say ‘Johnny does not get to school until 9.30’. That may well be taken just as

no more than a statement of fact, whereas your real meaning is that you want to resolve the problem

of Johnny being taken late to school and decide who is going to take him. Make a statement which

alerts your ex to the problem and say ‘I am concerned that Johnny arrives at school late, and want to

come to an arrangement whereby he will always be at school on time’.
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If you are putting forward a problem, remember that it is your problem and your ex should not be

expected to read your mind. Describe your problem clearly. If you are concerned about payment of

the mortgage, do not just say ‘the mortgagor has got to get paid every month’. Explain fully what you

mean. You should say ‘the mortgage has to be paid every month and there are other bills which need

paying at the same time. I do not earn enough to make all these payments and want to discuss how

they are going to be paid.’

Take particular care when speaking not to phrase a question so as to allege blame on your ex. You

may well consider that the problem is their fault but alleging this is guaranteed to put your ex on the

defensive. Instead of trying to resolve the issue, the conversation will degenerate into attack and

counter-attack rather than looking at ways to resolve the problem. Never engage in finger-pointing or

name-calling.

Your purpose should be to state the problem and not the answer. You may well have a solution in

mind that you intend to put forward but first you need to explain and get acceptance of the problem.

Finding and agreeing the solution will come later, when your ex has been motivated into a

conciliatory disposition.

Pages 29

D I V O R C E  W I T H O U T  C O U R T



You should always try to start what you are saying with an ‘I’ rather than a ‘you’ statement. If you

are concerned about outstanding credit card charges, do not say ‘you have run up the credit card and

should pay it’. Instead say ‘I am concerned about how we are going to pay for the credit card’. If you

blame your ex for the sky high credit card bill, the discussion will turn to who is responsible, whereas

what is important is to sort out how the credit card is to get paid.

Try to avoid using words such as ‘always’ and ‘never’. They will give what you are saying a

suggestion of accusation. Do not say ‘you never turn up on time to collect Susie from school’. Better

to say ‘I am concerned that sometimes you can be late collecting Susie from school’.

When your ex is speaking, give them your full attention and do not interrupt until they have finished

speaking. Looking at them as they speak will help you focus on what they are saying. If necessary,

once they have finished use feedback or ask questions to make sure that you understand what is being

said. You may want to put your feedback into the form of a question such as ‘do you mean that …?’

or ‘are you saying that …?’ These questions should be put politely and will show that you are taking

note of their concerns and taking them seriously. That will lead to a feeling of cooperation in

resolving the issue.

It can be difficult to listen and understand what is being said when you adamantly disagree with it

and not show any emotion. You will want to register your disagreement, but should not do so at this

time. You will be able to deal with what is being said and give your own opinion in due course.

When your ex is speaking you should not interrupt or in any way interfere with what is being said,

however offensive it may be.

Concentrate solely on understanding what is being said and make notes if you wish. For the moment,

try to avoid working out what you are going to say in reply. If you do so, you may well miss

important points that you will need to address later on. Do not assume that you know what your ex is

saying and meaning. This can be a trap to easily fall into when you have known a person for a long

time.

Watch your ex’s body language when they speak. There may well be physical signs to show how

strongly they feel about an issue. Do they fight back tears when talking about a particular point? Do

they raise their voice or clench their fist? Do they look embarrassed and fidget when talking about a

certain issue? By careful observation you may well be able to tell where your ex will give ground and

on which issues their mind is set.
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CHAPTER 6
APPLYING FOR 
A CONSENT ORDER
Although you and your ex have agreed a settlement, it will not be legally binding until made subject

of an order of the court in your divorce proceedings. Before making the order, a judge must be

satisfied that what you have agreed is fair, reasonable and proper, and in compliance with the

requirements of the law. In effect, the settlement must be such as a court would have been likely to

make, had the case come before them. In order to decide this, the judge will need to know something

of you and your ex, your financial resources and needs after the marriage.
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property adjustment

financial provision (maintenance)

pension sharing.

A short statement of information on the prescribed court form D81, together with a draft of the order

you wish the court to make, must therefore be sent to the court. As is always the case, there will be a

court fee to pay, but this is relatively low, as the court wishes to encourage people to reach their own

agreement and obtain ‘consent’ orders. 

Section 33A of the Matrimonial Causes Act gives the court power to make financial orders by

consent. The order may be what you and your former spouse want and what you have agreed, but it

will derive its force from the court’s order rather than your agreement. The court will therefore carry

out a broad appraisal of your and your spouse’s financial circumstances 'without descending into the

valley of detail'.

The court is not going to just rubber stamp and give its approval to any old settlement just because it

is what you have agreed and asked it to do. It will only give legal effect to your agreement and make

an order if what is to be ordered is proper in all the circumstances, complies with the provisions of

the MCA, and is properly drawn up and all embracing. The settlement reached by you and your ex

must be fair and equitable, if it is to become enforceable.

The duty of full and frank disclosure will attach itself to your negotiations leading up to the

agreement and a summary of each parties financial situation must sent to the court for consideration

by the judge before making the consent order.

This information is provided on Form D81. You will also need the prescribed Application Form. This

is in Form D11. Fill in the details of your case and add ‘an order by consent in the attached terms’.

You must attach a draft of the order sought, as this will not normally be prepared by the court. There

will also be court fee of £80 to pay.

Some judges will accept your agreement even though it isn’t typed up as a formal legal document. If

it isn’t too long, they will simply read it into the court’s record, where it is taken down by a court

reporter or electronically recorded.

The court can only make orders which fall within the statutory scheme and are authorised in the

Matrimonial Causes Act. These are for:
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Heading

Definitions

Recitals

Undertakings

Body

Procedural points

Ending.

Anything else must be dealt with by way of undertakings, which will be included as a pre-amble to

the order. These will be enforceable as undertakings to the court, but must not be included as actual

orders to be made. 

An example of what must be dealt with as an undertaking by your spouse to release you from liability

under a mortgage: the court cannot order this, as the agreement of your mortgage lender will be

required and they are not party to the divorce action.

Another example would be where the parties have agreed say that the wife would make no claim

upon a property owned by the husband in Spain. Undertakings are given to the court, and non-

compliance is a contempt which can be enforced as if they were orders of the court.

There are standard forms for pension attachment and pension sharing orders which must be annexed

to the draft order.

The construction of your order will therefore be:

1.

2.

3.

4.

5.

6.

7.
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If you break your order up into these sections, you will not go  far wrong. An example consent order

is at the end of this book.



CHAPTER 7
PROPOSING MEDIATION 
OR COLLABORATION
You cannot mediate or collaborate alone. No more are either mediation or collaboration likely to be

successful if they are not approached willingly. If your attempts at direct negotiation have stumbled

and you have hit a brick wall, it is time to suggest to your ex that you attempt mediation or consider

collaboration. Point out the cost and all the other advantages over having a court decide.
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Your first difficulty therefore, having decided to propose attempting mediation or collaboration, can

be persuading your ex to join with you in the process. There could well be reluctance if only for the

reason that you are suggesting it.

You can of course write, email or telephone your opponent yourself with the suggestion as the way

forward, if you are to reach a settlement. There may often however be a complete breakdown of trust

and goodwill, which is likely to result in your proposal being rejected as some sort of trick. If this is

likely to be the case, one of the mediation services will probably agree to offer the invitation to

mediate on your behalf. They are in the business of encouraging mediation and have much

experience of persuading reluctant parties to give mediation a try.  

Before asking a mediation service to contact your ex on your behalf, you should always write a short

polite letter to them saying that you believe mediation would help resolve the dispute, and that you

have contacted a mediation service who will be in touch with more information. If your preferences is

towards collaboration, you can suggest this as an alternative. People do not like being taken by

surprise and, unless they are expecting a call, it will only add to their suspicions over your motives.

Make sure that you do not say anything which could be controversial or taken as threatening in your

letter, and point out that, even if you are unable to reach an agreement, all other options will remain

open to you both. Tell them that both mediation and collaboration is risk free and could save you

both a lot of time, money and aggravation. 

Draft letter proposing mediation

Dear John,

I’ve been thinking about how we can get through our divorce without spending a lot of money we

don’t have on lawyers’ fees and court costs. I also want to try to agree on a fair settlement without the

bitter court fights many people go through. I know that neither one of us wants to put the kids

through an ugly court battle, either. I have been looking into mediation as a way for us to reach a

settlement on everything. We would meet in private with a neutral mediator and negotiate an

agreement that seems fair to both of us. Before we sign the agreement, we can have lawyers look it

over to make sure our rights are protected. We would be paying only one mediator instead of hiring

two lawyers to negotiate the agreement for us. Then we can use the agreement to get an uncontested

divorce, which will save us a lot of money in court costs and lawyers’ fees.

Let me know what you think.

Kind regards,

Jane
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Draft letter proposing collaboration

Dear Lucy,

I know we’ve had a hard time talking lately, so I’m sending you this email. You mentioned seeing a

lawyer – I’m not sure where you’re at with that, but here’s an idea I’d like you to consider. I have

been thinking of ways to get a settlement without paying a load of money to the lawyers and putting

ourselves and the kids through all that. So I looked into this thing called collaborative divorce.

We will each need to get a lawyer but we will all sign an agreement to cooperate with each other and

stay out of court. We will then get together in a series of what are called four-way meetings. We will

cut all the crap and try to come together with the help of our lawyers on a fair settlement. If we need

to get help or advice along the way, we can do so. 

I think that this could be a way for us to save money whilst reaching a fair settlement as quickly as

possible. I think it makes sense for us to stay out of court if we can, and this could help us to agree a

fair settlement and ensure that our rights are protected.

I am attaching a list of collaborative lawyers. I haven’t contacted any of them yet, so if you’re

interested in talking to any of them, you can have first choice. I’m not in a big rush. Take your time. I

know it’s a big decision. Maybe you could get back to me in a few weeks. If that’s a problem, just let

me know.

Kind regards,

Charlie Shawn

Having been approached to mediate or collaborate, your ex may well place conditions on agreement.

The usual condition is for you to pay all the mediator’s or collaborator’s fees. Even such conditional

agreement should be taken as encouraging. You may agree to pay the mediator’s fees if they are not

too great, or otherwise negotiate on the basis of you paying the administrative costs and dividing any

hourly or other charges equally. Any agreement as to payment of fees can always be varied and made

the subject of negotiation later on. If time is asked to consider the proposal, set a time limit.

If there is a refusal to mediate, and you feel that you may have no alternative other than to issue court

proceedings, make sure that the refusal is recorded in writing, so that it may be placed before a judge,

should the need arise. It could be very relevant to a costs order made by the court following a

decision at a final hearing.
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FINDING A MEDIATOR OR CONCILIATOR

Just as with lawyers, there are plenty of mediators out there. You are free to choose who you wish to

mediate your case, but as this will be a joint process, you must first agree with your ex who is to be

appointed as the mediator.

The success or failure of a mediation can depend upon the skills, experience and personality of the

mediator. It is therefore essential that the mediator selected is the right person for the particular

dispute. It has to be a joint decision between you both, and you should not necessarily agree a

mediator suggested by your ex. You should certainly not simply pull a name out of a hat or select a

mediator without doing some research into their capabilities.

A number of things will determine your choice of mediator. It may not be an easy decision, as

mediators do not have to be licensed or have any formal qualifications. There is no single

organisation to regulate them, unlike lawyers or doctors. However, any mediator you decide to

consider should have signed up to the code of practice and you must make sure that this is indeed

the case. Relevant factors will also always be the cost and fee charged and their availability within

the timescale required.

Not all mediators have experience of family disputes, and you will need to look for a mediator who

understands the issues in your dispute. Look for a mediator who has received training in family

mediation and the amount of experience they have. Find out how many mediations they have

conducted of a type similar to yours. 

Mediation is more of an art form than a science, and success is not dependent just upon learning the

theory in a training course. Tenacity and resolve to find a solution in a case can be more important

than technical ability. Look into the mediator’s experience and background and their track record. It

takes experience to mediate well, and you may well decide to choose someone that mediates full-time

rather than someone that just takes on the occasional mediation alongside of their other job.

There are different styles of mediation and you need to look into the style of each candidate you are

considering. Some mediators have a traditional approach of being little more than the facilitator.

They will sit and listen and help you and your ex communicate and understand the strengths and

weaknesses of the other side’s position. They will all help each party think creatively about

settlement options, but will not tell them how they think it should be settled. Other mediators are 
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prepared to take a more active and advisory role and tell the parties what they think should be a

proper settlement. You should think about which approach you prefer.

A  decision will need to be made on whether you will use a mediation service provider. These are for-

profit firms, with panels of trained and experienced mediators who you can choose from. They will

be anxious to compete for your business, but this will be for a price over and above the mediator’s

fee. They will however manage the case, which will include such things as obtaining the other side’s

agreement to mediate, fixing the date for the mediation, dealing with the exchange of case statements

and all administrative steps. They will also provide a panel of mediators to choose from, with details

of their qualifications and experience, and be able to recommend a suitable mediator.

The alternative to using a mediation service provider is to look for a mediator in private practice.

Many mediators work independently and are fully able to handle cases by themselves. This can work

well and can save money, if you are able to cooperate with your opponent over the choice. It can be

agreed that one of you puts together a list of suitable independent mediators which they would be

happy with, and that this is then sent to the other, who will select one from the list and make the final

choice. However, if there is suspicion and bad feeling which would prevent you from agreeing with

your opponent on whom you should mediate, you are likely to be better off using a mediation service

provider who will be able to make recommendations and manage the choice.

It is usual to share the cost of the mediation equally with your opponent. However, like everything

with mediation this is negotiable.

You will not always have a choice of mediator, especially if you are not paying for it yourself. For

example, if your dispute is referred by the court to a court based mediation service, they will select a

mediator without reference to you. Similarly, you will have little choice in many family mediations

referred by the court which require the involvement of a community mediation service. 

You can find a list of family mediator from the Family Mediation Council and lists of independent

mediators on the following websites:

The Law Society (for lawyers trained in mediation), 

The Bar Council (for barrister-mediators Family Mediation Directory (for trained family mediators),

The College of Mediators (for trained family and community mediators).
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https://www.lawsociety.org.uk/career-advice/individual-accreditations/family-mediation-accreditation/
https://www.barcouncil.org.uk/about/about-the-bar.html
https://www.collegeofmediators.co.uk/


If you and your ex have agreed to use collaboration in an attempt to broker a settlement, you will

each need to find a collaborative lawyer. This may not be so easy. Whereas mediation has been

around for a long time, the collaborative process is fairly new. There is no benchmark for

collaborative lawyers and, unlike mediators, no collaborative law providers.

The Internet is going to be your best bet or the collaborative family law group of solicitors and

barristers.
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CHAPTER 8
MEDIATION
Mediation is simply a process where you and your ex meet at a neutral venue with a mediator to

negotiate and try to reach an agreement yourself on all or some of the issues on which you have not

been able to agree. Its purpose is to help you both equally in finding a fair and practical way of ending

your marriage, dividing up the assets and making arrangements for the children. If with the help of the

mediator you are able to reach an agreement, the terms can then be written up into a consent order and

submitted to the court to be made legally binding. 

The mediator’s job is to facilitate an agreement by structuring the meeting in a way that optimizes the
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chances of you and your ex reaching an agreement. A key difference between mediation and one-on-

one negotiations is the organization and structure, provided by the mediator.

Mediating issues on which you have not been able to agree will be a lot quicker than having it

decided by a court. You will often be able to arrange a mediation within a matter of weeks, whereas if

you went to court, the dispute can take months if not years to be resolved. It will also be much

cheaper than court. Legal aid is unlikely to be available for most matrimonial disputes which are

taken through the courts, but can be available to meet the cost of a mediation, if you satisfy the

financial criteria. Even where legally aided mediation is not available, there are a number of non-

profit organisations which offer mediation for a nominal fee.

With mediation you have a complete flexibility in finding a solution which might not available from

the court. You can tailor the solution to what suits both you and your ex, rather than limit it to the

orders which a court can make. For example, in divorce proceedings you can agree such things as

who will look after the family dog or goldfish, which would be outside of the powers of the court to

order. You can raise any issue you choose, have your say and have this taken into consideration,

although it might not be relevant in court proceedings. There are only a few things you cannot legally

agree to, such as giving up the right to ever receive child support, as this is money which a child is

entitled to.

Remember that the legal process is not always equipped to provide a suitable remedy for every

dispute. A matter in dispute does not necessarily involve violation of a particular law or legal right.

This can be particularly the case in disputes involving children where parents are unable to agree the

arrangements on separation, such as with which parent the children should live and the amount of

contact with the non-resident parent. It will not be the case of the court being asked to enforce a legal

right. The decision will be that of the judge on the day as what he considers in the child’s best

interest, and there can never be any certainty over this. The decision can turn on what he or she had

for breakfast that morning and what that particular judge thinks is reasonable.

Mediations are entirely confidential, unlike court proceedings for divorce which are held in open

court where the public and media can be present. This can be an important consideration for many

spouses, particularly if they run businesses and those who do not want their ‘dirty washing’ aired in

public. Court proceedings are by their nature stressful. Going to court and appearing before a judge is

scary. You will be in an alien world of lawyers and unfamiliar language and procedures. In contrast,

mediation is entirely informal and governed largely by the rules and procedure you agree and are

happy with.
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If a mediation is successful, the result will be that both you and your ex are happy, can get on with

your lives, and the antagonism towards the other will be reduced. In court proceedings there will be a

party who feels they have lost, with the results of bitterness and bad grace towards whatever

settlement was ordered. Settlements agreed in mediation usually work.

There are however disadvantages with mediation which could outweigh the advantages and make it

unsuitable in certain situations:

If there is a power imbalance between you and your spouse, mediation may not be suitable. In court

proceedings, the judge has a duty to ensure a level playing ground and that the parties are on an equal

footing. A mediator as an impartial third-party is not under this same duty. You could therefore be at

a disadvantage in a mediation, if your opponent has greater power than you, be that financial,

emotional or simply greater negotiating experience. Power imbalance can be a particular problem in

mediations where one spouse has a history of violence and intimidation.

If one party’s real purpose is revenge and making the other suffer, they will not get this through

mediation. The purpose of a mediation is not to establish who is right and who is wrong in a matter.

If you are to undertake mediation, you will need to reveal enough of your position to persuade the

other side to agree a compromise. This could put you at a disadvantage if the mediation is not

successful and the case ends up before the court. Your opponent will however have to show their

hand also, thereby balancing the position. And remember that in divorce proceedings you have to

disclose all your evidence and are not allowed to take your opponent by surprise. You should not go

into a mediation with the intention of settling at any price. If you are too anxious to settle and would

agree any compromise, you could well be better off leaving a decision to a judge, rather than

accepting an inappropriate settlement.
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Although you do not intend your case to go to court, it is very advisable to be aware of the law and

your legal rights before entering into a mediation. Your arguments will be much stronger and you

will have greater confidence if you know that the law is on your side. You should therefore do some

research and consider the need to take professional legal advice on what would be likely to happen if

a court was asked to decide the issues.   Bear in mind however that mediation is not about proving

who is right or wrong and has the law on their side, but about finding an agreed solution to a

problem. A lawyer may advise that you have a good argument with which to beat your opponent over

the head, but bringing it will not necessarily result in a satisfactory resolution of the problem. It is the

absence of criticism and by showing an understanding of the other side’s position which makes

mediation successful and results in fitting answers to disputes.

There are two different types of divorce mediation: court sponsored mediation and private mediation.

Court sponsored mediation is usually free of charge or offered for a small donation. It does not last

long, due to high demand and limited resources. In most courts, private mediation involves the parties

employing the services of a mediator and agreeing to meet his fee, usually by dividing it between

them.

Private mediation Mediation usually consists of five stages. These stages will usually occur in

sequence, one after another, although sometimes you will cycle back through earlier stages before

reaching a complete agreement on all issues. And some mediations have a life of their own, where

it’s hard to discern any stages at all. Still, every mediation will have the essential features of each

stage, even if the features don’t appear in the typical order.

Most private divorce divorce mediations take several sessions to complete all five stages, especially if

there are many different issues – property division, debt allocation, maintenance and child

arrangements – that need to be dealt with. 
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The five stages of a typical mediation are:

1. Introduction

2. Information gathering

3. Framing

4. Negotiating, and

5. Conclusion.



Send them a short written statement outlining how they consider the dispute has arisen, their

view of the dispute and what steps have been taken in attempting to resolve the dispute.

Define the issues which need to be decided at the mediation.

Determine their own objectives, which will include a maximum or minimum requirement.

List the various facts that are helpful to their case and those likely to be raised by the other party.

List the issues upon which the parties disagree.

To assess their own position in respect of each issue and determine the tactics for each.

Consider the needs of the other party. There is little point in pursuing something that the other

party is unable to provide.

Consider their strategies for the mediation.

PREPARING TO MEDIATE

The procedure to prepare for a mediation is entirely flexible and will be fitted around you and your ex

and the nature of the issues in dispute. 

The mediator or mediation service provider will wish to set some ground rules on how the mediation

is to be conducted, and it is important that these are understood and agreed by both you and your

opponent. These rules are likely to be in a fairly standard form, applicable to all mediations carried

out by this mediator, and will be sent to you well in advance of the date fixed for the mediation. Read

them well and ask any questions on anything of which you are uncertain.

You will be required to put together information and documents relating to your case, and probably

required to send summary details of the issues to the mediator at least 10 working days prior to the

day of mediation, unless otherwise agreed. In addition, many mediators like to hold a pre-mediation

meeting with the parties to ensure that the nature of the dispute is fully understood by all. This can be

held at the mediator’s offices or sometimes by phone. 

The mediator is likely to ask you and your opponent to:

The mediation agreement sets out the rules for the mediation and is the contract dealing with the

mediation between the parties to the dispute, the mediator and any mediation service provider.  A

draft copy will usually have been sent to each party for agreement prior to the mediation, so as to be

ready for signing on the day of the mediation. It will explain how the mediation is to be conducted  
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and set out a timetable for providing any information the mediator will need, and deal with payment

of the mediator’s fees and any special requirements for the mediation. The mediator will also want to

know whether you are intending to bring anyone with you to the mediation, such as a friend to offer

support, a lawyer or any witnesses to help explain the facts.

Once the mediation agreement has been agreed, the mediator will make the necessary arrangements

for the mediation and fix a date and venue. He will organise the exchange of case summaries and

document bundles between the parties, and set up any pre-mediation meetings required between the

parties and the mediator.

Before the mediation, you should think long and hard about the settlement you would agree. What is

your bottom line? What are you hoping to achieve? Take into consideration what would be the likely

outcome should the dispute came to be decided by a court. Do you need to obtain a short legal

opinion and advice on this from a lawyer? Ask yourself what you really want. It may not just be

money, but possibly also an apology or an undertaking as to future behaviour. Do you need to

maintain a relationship with the other side, as if so, this could well affect the settlement?

Consider your strategies for the mediation. It is important that you should assess your position in

respect of each issue and determine your tactics for each separate issue in dispute. In so doing,

consider the needs and position of the other party. There is little point in pursuing something that the

other party is unable to provide or on which they have a clear entrenched position from which they

are not going to move.

Pages 45

D I V O R C E  W I T H O U T  C O U R T

One of the advantages of mediation is that unlike many

court cases, success is not dependent on exhaustive

disclosure of documents. Bundles of documents can

usually be fairly limited in size, containing only key

documents. If you have evidence to support your case, it

will give weight to what you say, and help persuade the

other side that their version of events is not sustainable

and they should settle with you. Evidence will help to

show that you would win in court if the mediation does

not work, thereby strengthening your bargaining hand.

You are also likely to need proof to substantiate and prove

what you are claiming in the mediation.



There will usually be no restriction on the type of evidence you can bring to the mediation. Think

what you need to substantiate your case and be imaginative. Take with you any with receipts and

invoices and any documentation to help you support your case. There will usually be nothing to stop

you from taking written statements or letters of support from those with knowledge of your case.

Unlike in court proceedings, there will be no restrictive rules of evidence applicable to the mediation,

and it will be open to you to take letters or reports from experts with specialist knowledge of the

subject matter of the dispute. Anything which helps to explain your case and assist the mediator

should be taken.

Beware of your future needs after divorce. Do a post-divorce budget and go into mediation

determined to negotiate for what you need to survive financially after divorce.

If you have children, make them your main concern. Parents can't go into mediation with the hope of

destroying the other, if there are children involved. Keep in mind that children need two parents who

walk away from divorce financially and emotionally whole. 

It is a usual requirement for each party to provide a written statement explaining their position and

version of the facts and issues. Its purpose is to give the mediator prior notice of what the dispute is

all about and the issues which need to be addressed. Sometimes, mediation statements can be agreed

between the parties and a joint statement of the facts and issues sent to the mediator.

Your mediation statement should be a short written statement of no more than one or two pages,

outlining how you consider that the dispute has arisen, your view of the dispute and what steps have

been taken in attempting to resolve the issues. In it you should explain the subject matter of the

dispute and set out your own objectives, with a maximum or minimum requirement. You should list

the various facts that are helpful to your case, and those likely to be raised by the other party. Give

first a short overview of what the dispute is about. Then give the facts which are in dispute and

finally what you are looking for and hope to achieve. Attach any key documents which will help to

explain matters. There is no point arguing your case in the mediation statement. The mediator is not

there to decide who is right on the facts.

When writing your mediation statement avoid saying anything inflammatory. This is not the place for

mudslinging, which will only restrict the chances of success before the mediation even gets going. It

will only encourage equally unpleased retaliation from the other side. State your position calmly and

respectfully. This will impress the mediator and put you in a good position at the start, as a credible

and reasonable person. It is your first chance to make a good impression on the mediator. The time

taken will depend upon the issues and the parties at the average is for 2 to 5 hour long sessions.
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In court mediation is a meeting with the mediator which takes

place in a private room within the court. You will each have a

chance for individual time with the mediator, so you can discuss

your situation and any concerns you might have about mediating

with your ex-partner.

As a minimum, you will find out about local mediation services,

which could give you an alternative route to resolving your

dispute. Depending on your circumstances and the time pressures

on the day, the mediator may conduct a  Mediation Assessment

and Information Meeting (MIAM) and arrange for you to have

your first mediation meeting away from the court. The mediator

will also assess whether you are likely to be eligible for  Legal

Aid, although you will have to provide evidence of your income

before this can be confirmed. In some situations, it may be

possible for you to reach some immediate agreements with the

mediator on the day, which can be reported back to the court.

Courts are increasingly happy to work in conjunction with

mediation providers. If the outcome of your meeting with the

mediator is positive, the judge may adjourn your case or make an

interim order, on the understanding that mediation is going to

continue away from the court.

IN COURT MEDIATION

If you and your ex-partner have already begun in the court process, it is not too late to consider

mediation. Many family courts now have a mediator available on days when family proceedings are

heard. If you and your solicitors agree that mediation might be an option, the judge may give you

time to have a discussion with the mediator before continuing with your case.

Being ordered to mediate by a court rather goes against the voluntary basis of mediation which is one

of its strengths. The compulsory nature of court ordered mediation, together with  its close links to

the adversarial system, particularly where there is a power imbalance can be its weakness.
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CHAPTER 9
THE MEDIATION SESSION
No two marriages are the same, and it follows that no two divorces will be the same and no two

mediations. The family mediation process is flexible enough to deal with any situation and any issues

which arise, although the reality is that in most cases these will involve the matrimonial home,

division of other assets and payment of debts, maintenance and the arrangements for the children.

Mediators will have their own individual approaches, but tend to follow a common structured pattern,

which has been shown to work by keeping the parties focused on the real issues and not allowing

conflict to escalate.
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The mediation sessions will be held in a conference room or other convenient place. Mediation

providers can usually arrange a venue. 

The first session will be aimed at putting you and your ex at ease, and to serve as an introduction and

overview of the procedure which will be followed. The time spent during the first session will be

used to identify the issues to be resolved, each party’s hopes, expectations and objectives from the

mediation, and identifying the information that will be needed as the mediation progresses. Any

questions or housekeeping issues will be dealt with. The mediator will have attempted to make you

and your ex comfortable and establish a rapport with both of you, which will be carried on at the next

meeting.

For the second session you will both be asked to bring with you documents which in a financial

dispute are likely to include bank statements, a valuation of the house, a list of household items to be

divided where not agreed and tax returns as proof of your income. It's very likely that you will need

to gather more information, especially if you are dealing with property issues, as until you have

established the value of your house, you can't have a realistic discussion about a buyout. 

The mediator will help to establish what information is going to be needed and will ask each of you

to commit to bringing certain documents for the next session. Sometimes it will be suggested that

each party completes the standard court Form E used for financial disclosure. It can take time to

assemble the documents needed, which is one reason to space out the other sessions, usually leaving

at least one week, and preferably two weeks, between each session.

At the second session you and your ex will each get a chance to make a short statement about your

situation. After you have done this, the mediator will probably wish to ask some questions to clarify

or get more information about your position and what you said so as to be sure that everyone has

understood all of your points. 

Following on from your initial statements, the mediator will wish to establish on what you and your

spouse agree and where disagreement lies. Once you have a sense of what needs to be accomplished,

you, your spouse and the mediator will plan how you are going to accomplish it.

When negotiations begin in earnest at the next session, the mediator is likely to suggest that the easier

issues are dealt with first. If these can be settled, it will build up trust and encourage compromise

when it comes to the more difficult matters. In the end, it is likely to be a case of horse-trading

property issues. If you agree that your ex has the washing machine, they will agree that you have the 
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fridge. The two most important things you can do to help reach agreement make the mediation

succeed are to be open to compromise, and to listen and try to understand your ex's point of view.

The mediator will help you to stay on track and explore options. They will help you to listen to each

other in ways that will make a resolution more likely, brainstorm and encourage you and your spouse

to express your opinions, positions, and what's important to you. 

Understanding your ex's position doesn't mean you have to agree with it. But it's possible that once

you do understand what their real concerns are, you will have new ideas about how to find a solution

acceptable to both you. Being open to compromise means that you are not attached to one particular

solution.

If you show that you understand your ex’s position, this will encourage them to do the same and

appreciate yours. You are more likely to reach a settlement that works if your ex really understands

what is important to you and the reasons for this. You can't just put your ideas on the table and expect

your spouse to accept them. A settlement that works is one that takes both of your interests into

account. Bear in mind that your ex will have ideas as well, and take the time to think them through

instead of rejecting them out of hand. 

During this or the next session, the mediator may meet with each of you alone in what are known as

caucuses. Different mediators have different views on whether these meeting are entirely

confidential; the mediator could share information on what is said if that is agreed. Most people

appreciate the time in caucus, as it allows them to share the emotional details of their personal

situation without worrying about their spouse's reactions.
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If agreement on all issues is reached, it will be necessary to set out in writing the terms of settlement

and what has been agreed. The mediator will usually write out the agreement, which will usually be

given the title of a memorandum of agreement. Although you are likely to be feeling exhausted at this

stage, you should take part alongside the mediator with drafting the agreement. It can then be turned

into a legally binding court order, at a later date. If your mediator is also a lawyer, he or she may

prepare the application to the court for an agreed order straightaway, so that you only have to lodge it

at the court.

The purpose of the memorandum of agreement is to avoid any misunderstanding. Writing out what

has been agreed will allow any difficulties or misunderstandings to be ironed out, whilst the

discussions remain fresh in everybody’s mind. The written agreement will also help to ensure

compliance with what has been agreed and be a reference point, should your ex dispute their

agreement on any issue in the future.

When the memorandum of agreement has been written out, it is essential that you read it carefully to

ensure that it records accurately what you have agreed and that nothing has been missed out or

distorted. What has been agreed needs not only to be accurate, but also clear and not capable of

misinterpretation. Raise any questions relating to what is said with the mediator before you sign.
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CHAPTER 10
COLLABORATIVE PROCESS
Collaborative divorce is a fairly new process which, as with mediation, puts the emphasis on the

parties in dispute reaching a settlement without acrimonious and expensive court battles. You and

your ex will engage together in a series of discussions and negotiations in an attempt to reach

agreement on all the aspects of your divorce. You do this however with the assistance and alongside a

trained professional and legally qualified collaborative lawyer rather than with a neutral mediator.

You will therefore have legal advice available to you as you go along, but there will be no

acrimonious battle between the lawyers as with court proceedings. All the decisions will be made by

you rather than by a judge and there will be no need to attend court.
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The collaborative process of deciding matrimonial disputes is therefore where the parties,

accompanied by their lawyers and sometimes other advisers, sit around a table with each other and

try to hammer out an agreement. You and your lawyer will meet with your ex-partner and their

lawyer to work things out face to face. Both you and your ex will have your own lawyer instructed by

each of you at your side throughout the process, and you will have their support, help and access to

legal advice as you go along. You will each have met with your lawyer separately beforehand, who

have advised you both on negotiating a settlement, what appears fair and realistic, and the likely

order should matters go before a court. 

During a collaborative divorce, both you and your ex will each hire a specially trained collaborative

lawyer, whose role will be quite different from that of a lawyer instructed in a traditional divorce. In

traditional divorce, a win/lose mentality sets in, with each lawyer seeing their job as to gather as

much negative information and evidence as they can, in an effort to make their client look good while

making the other side look bad. In collaborative law, the lawyer is not an advocate for their client, but

an advocate for the family and their wellbeing and best interests for all on the divorce.

The objectives of a collaborative lawyer is directed towards developing solutions to the issues in

dispute, rather than arguing individual claims and wishes, as would be the case before a court. It goes

beyond just explaining the law to you and arguing your case. A collaborative lawyer should focus on

what would be a fair and proper settlement for the whole family, and to enable each former partner to

move on with their lives. 

Each collaborative lawyer will help their client to explain their point of view and understand what the

other side is feeling and needing. This helps to build empathy, team work and a collaborative stance

from the start. The collaborative lawyer, therefore, whilst always representing the interests of their

client, is guided by what works for settling disputes through negotiation rather than through litigation.

In a collaborative divorce, as in a mediation, the law is still important, but it is just one factor to

consider in deciding what is best for you, your spouse and your children. Other factors – such as your

individual goals and priorities – are just as important. The collaborative process is designed to

examine all the angles, so that you end up with an agreement that is fair, equitable and overall

workable. Settlements which are worked out by the parties and agreed by them are more likely to

work than those imposed by a judge. The collaborative lawyer, whilst providing legal advice and

counsel and assuring that your rights are protected, will also be concerned about the process of the

negotiations and how you and your ex communicate. They may sometimes appear to be overly

supportive of your ex and may point out ways in which your behaviour or stance is counterproductive
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to producing a negotiated settlement.

It is essential that you go into the collaborative law process with an open mind. It is not just about

getting the best deal for you and you alone. The objective of a collaborative divorce is to help you

reach agreement as partners rather than opponents and to establish a win/win situation, where the

divorce settlement effects a healthful transition for all members of the family. The goals go beyond

reaching an agreement, and incorporate helping the parties accomplish a healthy transition from

being married to being divorced, in a manner that allows them to respect themselves and respect their

former spouse.

Another major benefit of the collaborative process is that it’s not subject to the delays of a timetable

set down by the court. It can take a year or more for financial issues to be resolved by a court, leaving

the parties in limbo during all of this time. Settling disputed issues by way of collaboration can be

built around your individual timetable and priorities. The meetings follow an agenda set by you and

your ex. Sometimes only a couple of meetings are needed, in other cases more. Once an agreement is

reached, your lawyers will make it legally binding by preparing and filing an application for a

consent order with the court.

Collaborative law processes can be cost efficient. Each of you appoints your own lawyer, which will

involve expense for both of you, but instead of conducting lengthy, time-consuming and expensive

negotiations by letter or over the telephone, the discussions take place over a series of ‘four way

meetings’ with both of you and each of your collaborative lawyers.

Collaboration is likely to be cheaper than going through the court process, but not as cost efficient as

mediation, as lawyers will be involved at each stage. It could be possible to agree a fixed fee with

your lawyer for the whole collaborative process, or on a session by session basis, rather than being

charged at an hourly rate.

Pages 54

D I V O R C E  W I T H O U T  C O U R T



by working together, you reach an outcome that best suits the needs of the whole family;

your relationship with your partner tends to be improved because, as with mediation, you are

communicating directly – this is especially important where children are involved;

in collaborative law, it is more easy to identify quickly what the issues are and to sort them out –

this saves time and is faster than writing letters or trying to sort things out over the telephone;

it avoids the expense of preparing for court, as well as the unpleasantness involved and the cost;

you can be more creative in finding out what the best solutions are by sitting round a table;

you can listen to each other and be more constructive about what will work in practice;

the process is flexible, so you can meet as often as you need to;

with the help of your collaborative lawyer, you will be making the decisions yourselves, for both

of you and for your family.

Collaborative law reduces hostility and encourages communication. Its benefits include:

However, if you think that your spouse is not going to be straightforward or may hide information

and not properly disclose all their assets, then the collaborative law process will not work. There

needs to be trust and voluntary full and open disclosure of all the family assets. In collaborative

divorce, just as in mediation, all financial information income, assets and liabilities have to be

disclosed voluntarily, and you will need to be satisfied that this has been done.

One of the great features of collaboration, like mediation, is that you and your spouse get to decide

what’s best for you, even if it’s different from what the laws provide. There are a few things you

cannot legally agree to – the main exception is that you cannot give up the right to receive child

support. Other than the few exceptions, you are free to make whatever agreement is best for you.

The primary downside to collaboration is that if it doesn’t work, your collaborative lawyer is required

to withdraw, and you have to start all over again with a new lawyer and possibly new experts and

advisers. This means a lot of expense and delay while you get your new lawyer up to speed and retain

new professionals. Some lawyers are critical of collaborative divorce for this reason.

In addition, some lawyers argue that collaborative law blurs the role of your lawyer, who is expected

to look for compromises and solutions acceptable to the other side while at the same time

representing you and your interests. This criticism ignores the fact that if you have chosen to

collaborate, you have decided that it is in your interests to find mutually acceptable solutions.
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Another argument that can be made against collaboration as opposed to mediation is that because

lawyers are more involved in the negotiating process than they generally are in mediation, you may

be less likely to arrive at creative solutions – solutions that are outside what the law might prescribe,

such as trading payments for education or job-training now for a shorter period paying child support

in the future. 

One of the strengths of mediation and collaborative process is that the law is only a guidepost, not a

prescription, and you are free to decide what actually will work for you. The more lawyers are

involved in the process the argument goes, the less outside-the-box thinking will be applied.

Further, as in the case of an unsuccessful mediation, there is some risk that a case can become very

adversarial if collaboration fails, because there can be a tendency to give up on ever reaching a

reasonable settlement.

Before you start the collaborative process, you and your lawyer will each sign an agreement with

your ex and their lawyer, which commits you all to trying to resolve the issues without going to court

and preventing your lawyers from representing either of you in court if the collaborative process

doesn’t work and a settlement is not reached. This means that everyone involved is absolutely

committed to finding the best solutions by agreement, rather than through the court process. If

discussions break down, the collaborative process will end and if either party applies to the court,

both lawyers have to stop acting. If this happens, both you and your ex must start all over again and

find new lawyers. This gives everybody, including the lawyers, an incentive to reach an agreement.

Once you and your ex have each appointed and met with your respective collaborative lawyer, you

will all meet together in a number of four-way meetings. At the first joint meeting you will all sign

the Collaborative Participation Agreement, identify your major goals and concerns, and plan the next

steps of your process. The participation agreement will include a term that neither of you will issue

proceedings whilst negotiations are underway.  
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identifying short-term and long-term goals

understanding the collaborative process

reviewing the collaborative agreement

assessing readiness for the meeting

identifying ways to improve readiness for the meeting, and

making a plan for assembling necessary financial and other information.

The meetings and negotiations which take place will be structured to avoid adversarial posturing

along the lines of information gathering, preparing the way and undertaking negotiations, and

concluding with preparation of an agreement. Although every collaboration will be different, there

are typically six areas to address in preparing for the first four-way meeting:

The first meeting is likely to cover the information gathering stage, where you and your ex prepare

detailed information about yourselves, your finances, your children, and any other aspects of your

case that are important to take into consideration in reaching a settlement.

As with mediation, once all financial information has been gathered and disclosed to the other side,

you will move on to a framing stage, where you focus on your respective points of view on the issues

to be addressed in the settlement.

Negotiations will then take place in a number of four-way meetings. Depending on the issues being

negotiated, you may have other members of the collaborative team present at these four-way

meetings. For example, if you are negotiating the financial aspects of your case, you may have a

financial consultant, mortgage advisor or an accountant present. If you are working on a parenting

agreement, you might invite a person who knows the children well to attend.
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The first step in the negotiating phase is to identify as many options as possible for the issue you

are  discussing. This is done through a ‘brainstorming’ session in which you, your spouse, your

collaborative lawyers, and any other members of the collaborative team who are present participate. 

Once you have come up with a list of all the possible options, you and the collaborative team

examine them in light of your interests, consider their feasibility, and develop a short list of the most

promising options. Divorce settlements are almost always a package deal, in which an agreement

about one issue has an impact on all the other issues. You may start with one issue, but eventually

you’ll need to determine whether the overall package seems balanced and fair.

One useful way to do this is to take the most promising options for resolving each issue and put

together proposals for settlement of the entire case. This can involve trade-offs, in which one of you

agrees to accept a less desirable option in one area in exchange for a more desirable option in the

other area.

Your collaborative lawyers and any other members of the collaborative team will be there to help you

decide how best to proceed with the actual negotiation, and help and advise on all of the relevant

factors as you move toward making decisions. As you examine each option, you should be assessing

its feasibility, given that any settlement must not only address your interests, but must also be

workable. Often, this involves consulting with experts, like a financial advisor or business consultant.

Once a tentative agreement is reached, the agreed terms are put into a written settlement agreement,

which is thoroughly reviewed, revised if necessary, and signed. Other documents needed to complete

the divorce are also prepared and signed during this stage.

Collaborative divorce is still relatively new, and it is meeting with resistance from some lawyers and

commentators. The wisdom of the ‘no court’ agreement, requiring the lawyers and other

professionals to withdraw if the case doesn’t settle, is sometimes disputed. The argument is that this

not only poses a financial risk to the parties, who will have to pay out again to instruct a new lawyer,

and will require them to start all over building a relationship with a new lawyer at a time of emotional

stress. These critics also worry that the ‘no court’ agreement actually increases the risk that a spouse

will be coerced into accepting an undesirable settlement by threats that the other spouse will end the

collaborative process and go to court.

Additionally, some argue that lawyers in a collaborative setting might not advocate for their clients as

zealously as they should, because of the commitment to work toward common solutions and because
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of their ongoing relationships with other collaborative lawyers. A failed collaboration could engender

even greater contentiousness between the spouses, if they give up on collaboration.

Proponents of collaborative divorce contend that the ‘no court’ requirement is essential to prevent

lawyers from engaging in adversarial tactics in an ever-escalating, unproductive and damaging battle

during the collaborative process. Besides, they say, it’s not as if these things don’t happen in a

traditional divorce negotiation – at least collaborative divorce holds out a possibility that the

negotiation will proceed in a more civil and constructive fashion. This makes the risk of having to

start over worth the gamble. In addition, there can be much to salvage from a failed collaborative

process – information exchanged, partial agreements reached, and insight into the other spouse’s

concerns – thus moving the case forward, so that the spouses will not really be starting over.

Collaborative lawyers argue that all of these risks are potentially present in any divorce case, and that

collaborating decreases the chances that they will negatively affect the divorce process.

Some critics favour a collaborative approach without the ‘no court’ requirement. This compromise

approach is often called cooperative divorce. 

If you consider that you need the help and guidance of a lawyer looking out for your interests every

step of the way, you might find collaborative divorce a better option than mediation. For example,

your case might involve some complicated legal or financial issues that you don’t feel competent to

negotiate. Or you may just be more comfortable with the idea of having a professional to confer with

at every turn.

If there are long-standing dynamics in your relationship with your spouse that leave one or both of

you feeling at a distinct disadvantage in conversations about difficult subjects, you might want the

added insulation and structure provided by collaborative divorce. Having an experienced

collaborative lawyer at your side can sometimes give you more confidence in expressing what’s

important to you, even in the face of your spouse’s disapproval. Or, if you know you have a tendency

to ‘take over’ in conversations with your spouse, you might find it helpful to have a supportive

lawyer there to nudge you into respectful silence when necessary.
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CHAPTER 11
FAMILY ARBITRATION
Family arbitration is where you and your ex-partner each agree to appoint a fair, independent and

impartial arbitrator instead of a judge of the family court to resolve your dispute. It allows for

flexibility and avoids the delay and expense of the court process. It differs from mediation and

collaboration, where you are encouraged to reach your own agreement, in that a decision is made for

you. You will often only wish to consider family arbitrate when attempts to negotiate or mediate a

settlement have failed.
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As with the court process, a family arbitrator will apply the law and consider all the matters which

would be taken into consideration by a judge when deciding a case. It can be used for disputes over

financial matters on divorce or, unlike the courts, the breakdown of the relationship of an unmarried

couple. It can decide property matters and maintenance issues, but an arbitrator cannot make a

binding order on the arrangements for children.

A family arbitration will be much quicker and lead to a speedier resolution of issues than dragging a

dispute through the courts. You will be able to set your own timetable and decide upon the venue and

procedure. Disputed issues can be dealt with individually or all at the same time. The procedure can

be based upon written representations, telephone conferences or face-to-face meetings. The process

will be not only flexible but entirely confidential, with no possible public or press involvement. You

will be entitled to have a lawyer with you at all times, if required.

In the court process there are set rules, timetables and set forms to deal with disclosure of each

party’s financial position. This will still need to be disclosed, but it will be for you to agree with the

arbitrator the method of disclosure. You can use the court forms (Form E) or use your own approach

and procedure. The timetable for disclosure will be yours to decide rather than in accordance with the

standard directions applied by the court. This can very much speed the process.

The cost of a family arbitration is likely to be considerably less costly than the court process. The

arbitrator will need to be paid, and there could be the cost of hiring a venue for the arbitration. These

costs will usually be shared and, with the recent increases in court fees, are likely to show a

significant saving compared to court fees. However, there will still be court fees to pay, if it is

decided to turn the arbitrator’s award into a formal court order. In a financial remedy-type arbitration,

you will normally convert the award into a court order in the same way that an agreed settlement is

converted into a consent order. Once a court order has been made, it may then be enforced in the

usual way.

There are few disadvantages to family arbitration, except where the court’s powers may be needed

with an untruthful opponent. An arbitrator is unable to freeze or recover family assets which have

been disposed of or wrongdoing removed. They are also unable to force disclosure and unsuited to

the situation where assets have not been fully disclosed.

Pages 61

D I V O R C E  W I T H O U T  C O U R T



THE FAMILY ARBITRATION PROCEDURE

Once you have agreed with your ex-partner to arbitrate the issues between you, the first stage is to

choose a suitable arbitrator and determine their terms and availability. You should choose an

arbitrator with the right level of experience of the issues in dispute. This is another advantage of

family arbitration. In the court process, you are not able to choose the judge and your case could

come before a judge with no particular knowledge or interest of the issues between you which are

causing difficulty.   

You may also limit the issues which the arbitrator must decide. In the court process a judge will

usually decide and make an order relating to all financial issues. In arbitration it is possible to limit

the issues, such as to a decision on the amount of a periodical payments order or when a house should

be sold where the shares in the sale proceeds have been agreed between you. 

The Institute of Family Law Arbitrators (IFLA) keep lists of accredited family mediators. If

required, they will choose an arbitrator for you with appropriate experience in the issues in dispute.

Everyone who is qualified and approved to arbitrate family matters is listed on the IFLA website, and

most arbitrators will have their own website giving further information on their experience and

qualifications.

Most arbitrators will wish to charge an hourly fee, although it is possible to agree a fixed fee, if it is a

straightforward case. The fee charged will depend upon the experience and qualification of the

arbitrator, and whether the arbitrator is to provide the venue or whether this must be paid for

separately.

Where IFLA are instructed, they will contact the arbitrator who has been named or selected and invite

him or her to agree their appointment. The arbitrator will then contact you and ask that you agree the

terms of their appointment. Very often, a free of charge and without commitment first meeting will

be offered. This will give you the opportunity to meet the arbitrator and make sure that you are

comfortable with them. The arbitrator will also be able to ensure that you fully understand the process

and your obligations under it. The appointment of the arbitrator, once appointed, can only be brought

to an end by agreement or an order of the court.

If everyone is happy, you will then sign form ARB1, the agreement to arbitrate. Once you have

agreed to arbitrate and signed the forms, you cannot back out without your ex partner’s agreement. 
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You will also agree that during the course of the arbitration you will not apply to the court for any

orders other than those in connection with the arbitration, and that you will not seek any relief which

is not available in the arbitration. The Arbitration Act 1996 will apply to the proceedings.

You will next decide upon the procedure for the arbitration. This will depend upon the nature of the

dispute, and can be adapted to the circumstances and the requirements (and convenience) of the

parties. Very often, the arbitrator will wish to hold a ‘case management’ conference either by

telephone or in-person to discuss the procedure. Once the procedure has been decided, any variations

or further decisions about procedure will be taken by the arbitrator. In complicated arbitrations,

further case management conferences may be held to consider procedural matters, where the parties’

views will be considered, but the final decision will be the arbitrator’s. He or she will not however

have any power over anyone not a party to the arbitration.

The arbitrator has wide powers once appointed. Interim awards can be made, including awards for

interim maintenance. He may appoint an expert to give evidence if this is considered necessary and,

as with the court, recommend mediation and adjourn the arbitration proceedings whilst this takes

place.

The procedure will usually require each party to submit a written statement of case, to fully disclose

their financial assets and prepare witness statements and copies of expert evidence. These will be

filed with the arbitrator and copied to your opponent. Disclosure can be limited by agreement to a

schedule of assets or other abbreviated form rather than using the laborious and unfriendly court

Form E.

The arbitration will take place on the date decided, unless a paper arbitration has been agreed. The

arbitrator’s decision (award) will be written down and delivered shortly after the arbitration. It can

include an award of costs if this has been agreed by the parties although the usual order will be for no

order as to costs. An appeal against the award will only be possible on a point of law or an

application to the court, if a serious irregularity can be shown.
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CHAPTER 12
DEALING WITH DIFFICULTIES
Not every mediation, collaboration or arbitration runs smoothly. In fact, it would be the exception if

difficulties and sticking points did not occur. Many can be overcome with perseverance, but some

prevent real progress being made. Another difficulty can be that simply no progress is being made in

reaching an agreement. Your ex will not commit themselves or respond to a proposal. You must

accept that the mediation or collaboration may have to take longer than you had anticipated, but if it

has become seriously bogged down, the cause of the problem has to be identified.
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It could be that everything is moving too fast for your ex. They may still be having difficulty

accepting that the marriage is well and truly over. Possibly, your ex is not really motivated to find a

settlement. There may still be a desire for revenge and a feeling that agreeing to settle all the issues

will be a sign of weakness. Delay can also be a tactic, intentionally designed to wear you down and

gain concessions. Your ex could be deliberately obstructing your efforts to make progress, so as to be

more in control of the proceedings.

Whatever the cause of the problem, you should discuss your concerns with the mediator or your

collaborative lawyer. In so doing, do not make threats or issue ultimatums. Ask to have a private

discussion on the way the mediation or negotiations are going. It could be decided that a pause in the

process is called for, to allow your ex to adjust and come to terms with the situation. The delay may

not be welcome, but is preferable to abandoning all attempts to reach a settlement. If it appears that

your ex is having doubts about settling through mediation, it will be for the mediator to reassure them

and address their concerns. Some delays can be caused by either your collaborative lawyer or the

lawyer for your ex not being available as required. You will need to reconfirm your lawyer’s

commitment, and if this is in doubt consider looking elsewhere.

Negotiations can raise strong emotions, which result in aggressive behaviour and tantrums. Angry

words and gestures, tears and awkward silences may well be encountered. The occasional outbursts

may have to be accepted and need not over disrupt the proceedings. However, if this behaviour

becomes so intense or frequent that it prevents progress being made, it will become a problem which

has to be addressed.

Disruptive outbursts may be a result of a conscious or unconscious attempt to control the

proceedings. This can be a common occurrence with their spouse who has been used to having their

way during the marriage. They are finding that the playing field during a mediation or collaboration

has been very much levelled. The outbursts may simply be an inability to handle strong emotions or

no more than a pattern which has developed towards you during the marriage.

It is important that you should not overreact to the outbursts, and should certainly not escalate

problems by retaliation. You must remain calm and consider when the behaviour can no longer be

tolerated. Quite possibly, you may have contributed to or caused the outbursts by something you have

said or done. Acknowledge this to the mediator or your collaborative lawyer, and if necessary

apologise to your ex. It may be necessary to agree a new ground for all such as no interruptions when

a party is speaking. If, notwithstanding everything that is done the abusive behaviour continues, it

may be necessary in a mediation to proceed through separate sessions or in caucuses.
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Negotiations can hit a brick wall. Despite lengthy discussion, you are miles apart on a particular

issue. Your ex will not even consider one of your requirements, or you could not possibly agree one

of theirs. They will not even talk about selling the house or there is fundamental disagreement over

who should remain living in it. There can be a number of reasons for an impasse and the possibility

of reaching agreement coming to a grinding halt.

There may be a fundamental disagreement over a particular fact. If this appears to be the case, the

mediator or collaborator may suggest a review of the information which has been disclosed, to see if

there has been any misunderstanding or whether something that is needed to confirm the position is

missing. In some cases an independent expert could be called in to decide a question. This may well

result in breaking the impasse and allowing constructive negotiations to go ahead.

A disagreement about the law on a particular issue can result in negotiations becoming moribund.

You and your ex may have received conflicting advice over the legal position on a particular issue.

The law is rarely black-and-white and can give rise to different interpretations, neither of which are

necessarily wrong. In a collaboration where each party’s lawyer are unable to agree, it may be

necessary to seek further opinion and agree to be bound by it. In a mediation, a neutral legal adviser

could be asked to either provide an opinion or attend a further mediation session. Alternatively, you,

your ex and your lawyers may agree that the law is uncertain and less emphasis should be placed

upon it when trying to reach an agreement.

Negotiations may have stalled because of either your or your ex’s entrenched view of a particular

issue in dispute. Either of you may have values which you hold dear and will not move away from.

This is where the skill and training of a mediator or collaborator comes into play. A solution must be

found which does not compromise the values which are held. The other party’s point of view must be

explained and a solution which is less controversial found. You will probably need to agree to

disagree, whilst finding a way to circumvent the issue.
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Another reason why negotiations can stall is that the real motive of a party is the desire for revenge.

When a party to negotiations feel that they have been wronged, there will be an inbuilt resistance to

agree anything with the other. This will again be an issue for the mediator or collaborative lawyers to

resolve. The difficulty must be brought into the open, and in a non-judgemental way the revengeful

party helped to overcome their feelings.

Notwithstanding their agreement to mediate or collaborate, some parties will enter the process intent

on winning all they want, and believing that conceding any point will constitute losing out to

someone they no longer care for. If they agree to what you are asking for, they will have lost. It will

be necessary to remind someone who adopts this approach that the goal is reaching an agreement that

works for everybody. If this can be reached they win, and they should not have concerns if you also

win. Gaining acceptance of this will be the responsibility of the mediator or your ex’s collaborative

lawyer, and you should not be persuaded to overreact by withdrawing an offer or conceding a point to

satisfy your ex.

Some former spouses will agree a point or settlement during a mediation or collaborate session, and

then change their mind. You were on the point of writing up the agreement, and then there is a

change and fresh demands, which makes everything you have worked for fall apart. This can be a

tactic, as doubtless you will be exhausted after a hard day of negotiations, and now just wish to bring

it to an end with a settlement. You do not wish to re-enter negotiations, and if you do it seems that

your ex will just be asking for more. It is going to be necessary to decide whether you have reached

your limit. If so, you may decide to bring the session to an end without agreement and consider

reconvening at a later time.

Problems which have seemed insurmountable will often fade with the passage of time. Positions can

change, and when it has not been possible for one reason or another to reach an agreement it does not

mean that mediation or collaboration has failed. Taking a break and then trying again should be

considered if the status quo is working reasonably well and the delay in reaching a settlement will not

prejudice your position. The passage of time can put everything in a different perspective for both

you and your former spouse. 

If you decide to adjourn and then try again, this should be communicated and agreed with your ex.

Consider the advantages and disadvantages of using a different mediator or collaborative lawyer. A

different mediating style might help, and most mediators will understand and cooperate if a change is

likely to result in agreement. Making changes, especially with your collaborative lawyer, will involve

additional expense and time but it will still be quicker and cheaper than the court process.
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When you have not got anywhere with mediation, it may be worth considering employing a

collaborative lawyer in an attempt to reach agreement without going to court. Alternatively, you

might consider family arbitration as the only way to resolve the issues and being faster and cheaper

than court.

Whatever course of action you decide upon, must be communicated to your former spouse. Very

often this will initiate further negotiations, which might well be more productive. Even if this does

not prove to be the case, taking unilateral action is likely to destroy any future prospect of agreeing a

settlement. You should always continue the principles of fair play and reasonableness which were

shown in the mediation or collaboration.
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CHAPTER 13
WHEN EVERYTHING ELSE HAS
FAILED
The fifth and final fall back divorce option where direct negotiation, mediation, collaboration and

agreement to arbitrate have failed, is the least advantageous and likely to be the most expensive. It is

the traditional method of applying to the family court for a financial order. If your ex is completely

unreasonable or unresponsive to your attempts to reach an agreement between yourselves, then

unfortunately going to court, or at least threatening to do so, might be the only way to resolve matters. 
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Keep in mind however, that applying to the court for a financial order does not necessarily mean that

your case will go to a hearing where a judge will decide the settlement. In fact, the vast majority of

all divorce cases, more than 90% reach a settlement well before the issues come before a judge for

deciding at a final hearing. 

If you are starting out with an adversarial and highly emotionally charged situation, collaboration or

mediation might fail. If you have tried everything else and you do end up in court, things can get

really nasty and hostile.

Most divorce solicitors will always strive to eventually come to a reasonable settlement with the other

side. However, negotiations and compromise move to the back burner. Their new job is to ‘win’ and

get the best possible outcome for their client.

And don’t forget, once you’re in court, it’s a judge who knows very little about you and your family

that will make the final decisions about your children, your property, your money, and how you live

your life. That’s a very big risk for both parties to take.

Weigh divorce options carefully. The bottom line is that every family and every divorce is different.

If you are able to work with your ex-partner to make decisions, and both of you are honest and

reasonable, then mediation, family arbitration or the collaborative method are best. But if you have

doubts, you have to be ready with ‘Plan B’, which would be the litigated divorce.
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CHAPTER 14
DEALING WITH CHANGE AFTER
THE DIVORCE
The consent order which you will have hopefully obtained from the court following a successfully

negotiated agreement, mediation or collaboration, will in most cases bring an end to your divorce, and

allow you and your former spouse to each go your own ways and rebuild your lives. Most issues will

have been settled for good, but there can be exceptions. In particular, there may well need to be

changes in the arrangements for children as they grow older. In many cases, you will be able to agree
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directly with your former spouse any variations necessary to the agreement reached at the time of

your divorce and build on the success of your mediation or collaboration. Post-divorce issues are just

as capable of being resolved outside of the court process as the issues which arose at the time of your

divorce.

If you find that changes are necessary to what was agreed, you should first contact your mediator or

collaborative lawyer. It is quite possible that, with their assistance, a short meeting can be held to

resolve the issue. If the problems revolve around the arrangements for children, it will in any case be

necessary to show that you have considered mediation, before there can be any court involvement.

If you are still in contact with your former spouse, there should be little difficulty in persuading them

to mediate, if this was successful before. Even if you did not mediate or collaborate at the time of

your divorce, your ex may have learnt from the experience of taking matters through the court, and

now be willing to give mediation a try.

Your first step will be as before, in selecting a mediator. If you are satisfied and impressed by the

mediator previously employed, you will wish to make enquiries as to their availability. Otherwise,

you will need to follow again the procedure outlined in chapter 7. As before, careful preparation

before the mediation will be required. In all probability, as the issues between you and your ex will

have been cut down, it will only require one relatively short mediation or collaborative session.
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PRE-MARITAL, POST-MARITAL, 

AND COHABITATION AGREEMENTS

At some time after your divorce, you are likely to have formed a new relationship and be considering

either cohabitation with your new partner or marriage. If so, you may very wisely have decided to

enter into either a pre-marital or cohabitation agreement. In the flush of first love, it may well be

possible to

agree these in order to make the financial relationship between yourself and your new loved one

legally binding, but sometimes assistance is needed. Mediation can come to your assistance.

Involving a mediator can make the discussions go much smoother, and the help of a neutral person in

drawing up an agreement will ensure that the agreement truly reflects both of your intentions.

The traditional way of each party to an intended agreement, instructing lawyers to prepare a draft,

carries much of the disadvantages of the traditional approach to divorce. This is likely to happen

before either have had the opportunity to really consider their positions and the implications of what

they will be asked to agree. Both lawyers will see their position as being solely to safeguard their

client’s interests rather than preparing an agreement which will result in a happy and trouble-free

marriage or cohabitation. They will each wish to prove their worth and earn their fee by raising

problems and criticisms of the terms required by the other side. The result can be surprise and hurt by

one of the partners or spouses to be, and an agreement which nobody feels happy with. The start of

doubts, lingering resentment and bad feelings.

Mediation or collaboration will both avoid these problems, lead to an agreement which both

understand and are happy with, and set the new relationship on the right road. It will enable you to

discuss in a more formal setting your feelings and concerns, as you go into the new relationship in an

atmosphere of respect and concern for your new partner. If you decide to use collaboration, the

collaborative lawyers will be committed from the start to finding an agreement which works for both

of you. Using mediation or collaboration to prepare an agreement does not prevent you from taking

independent legal advice, should you so wish.
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APENDIX

Example consent order

IN THE COUNTY COURT at [name]

MATTER NO: 15D………

Between

AB                                                        Petitioner

– and –

CD                                                       Respondent

 

Before District Judge

Sitting at the (name) County Court

On the … day of … 2015

Upon consideration of the file and by consent:

It is ordered

 

UPON the Petitioner and the Respondent agreeing that the provisions herein be accepted in full and

final settlement of all claims against each other for income capital and other property adjustment

including for the avoidance of doubt all claims pursuant to the Matrimonial Causes Act 1973, the

Married Women's Property Act 1882 and the Inheritance (Provision for Family and Dependents) Act

1975,

AND UPON the parties agreeing that the contents and other items in the former matrimonial home at

(…) remain the absolute property of the Petitioner,

 

AND UPON the Petitioner agreeing that she has no legal or equitable interest in the fixtures fittings

contents and other items in the dwelling house known as (…),

 

AND UPON the Petitioner undertaking to the court to use her reasonable endeavours to obtain the

release of the Respondent from his covenants under the Legal Charge in favour of the (…) building

society and dated (…) secured over the former matrimonial home, and to indemnify the Respondent

from and against any liability howsoever arising under the mortgage,
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AND UPON the Respondent undertaking to the court to use his reasonable endeavours to obtain the

release of the Petitioner from his covenants under the mortgage in favour of the (…) building society

and dated (…) secured over the jointly owned property situated at (…) and to indemnify the

Respondent from and against any liability howsoever arising under the said mortgage,

AND UPON the Parties’ further agreeing that that the property situated at (…) shall be sold at such

time as agreed between them, but that the sale shall not be delayed for a period exceeding 5 years

from the date of this order, and that pending sale the rental income received shall be paid to the

Petitioner,

 

AND UPON it being agreed between the Petitioner and the Respondent that the Respondent shall pay

periodical payments to the Petitioner for the children of the family, namely,

[Name] [Age]

[Name] [Age]

at the rate of £(…) per month for each child, such payment to be made monthly in advance on the

first day of each month until the children respectively attain the age of 18 or complete full time

education, whichever is later.

BY CONSENT, IT IS ORDERED THAT: 

1.  From the date of this order, the Respondent do pay or cause to be paid to the Petitioner periodical

payments for herself at the rate of £(…) per annum until the youngest child of the family reaches the

age of 18 or completes full time secondary education, whichever shall be later.

2.  As from the date hereof, the Respondent do pay or cause to be paid to the Petitioner for the benefit

of each of the children (…), (…) and (…), until they shall respectively attain the age of 18 years or

shall cease full-time education, whichever shall be the later, or further order for periodical payments

at the rate of £(…) for each child, payable monthly in advance, such payments to be made by bankers

standing order to the Petitioner’s account with (Bank), sort code (…), account number (…).

3.  The Respondent do within 56 days of this order transfer the former matrimonial home known as

(…) to the Petitioner.

Or

The property situated at (…) be sold at such time as agreed between the parties, and in default of

agreement by the court within the next 5 years, and that the following provisions as to sale apply:
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a) The property be sold for such price as may be agreed between the parties or in default by the court;

b) The net proceeds of sale be divided equally between the parties;

c) The net rental income until sale be paid to the Petitioner.

4.  The Petitioner’s claims for financial provision, pension sharing and property adjustment orders do

stand dismissed.

 

5.  That neither party shall be entitled to make further application in relation to the marriage for an

order under section 23 (1) of the Matrimonial Causes Act 1973. 

 

6.  That neither party shall on the death of the other be entitled to apply for provision from the estate

of the other under the Inheritance (Provision for Family and Dependents) Act 1975, the court

considering it is just so to order.

 

7.  There be liberty to apply as to the timing and implementation of the terms of this order. 

 

8.  There be no order as to costs.

FURTHER HELP

We hope that this book has proved useful. It will hopefully have explained much of what you need to

know to deal with your case. Questions do arise, however, and we cannot expect to deal with every

situation which arises. It may in addition be useful for many to talk through their position with an

experienced and qualified lawyer. The authors of this book are therefore available to help by either

telephone or email. For a small fee they will provide an opinion on your case, and where problems

have arisen, consider from many years’ experience how your case should best be dealt with. If you

want an opinion on a dispute, its prospects or an on running case which has hit the rocks, we will be

delighted to advise. You can contact one of our lawyers by email at bookshelf@legal-zone.co.uk.

You may also like to have a look at our sister site www.legal-zone.co.uk, where you will find a mass

of useful information on all sorts of legal topics.
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