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THE  GROUNDS  ON  WH ICH  

A  WI L L  CAN  BE  CONTESTED

A Will is intended to be the last wishes of a deceased individual and to show what

he or she wanted to be done with their property and possessions. Sometimes, the

reliability of the Will and the deceased’s wishes are questionable, and for this

reason the law offers recourse by means of allowing a challenge by way of

contesting the Will. Alternatively, the Will may not have made proper financial

provision for a relative or dependant and the law allows a Court to vary the Will to

this effect. There are 3 main grounds on which a Will may be challenged. Strict time

limits apply to avoid delay in administering the estate and possible unfairness to

other beneficiaries. So, it is important to act swiftly. Remember also that the debts

of the estate must usually be paid notwithstanding any challenge. Before

considering the grounds for challenging a Will, you should ensure that it was

properly executed. A Will is invalid unless it complies with the requirements of the

Wills Act 1837. If a person dies leaving an invalid Will, his estate passes as on

intestacy.

REQU I REMENTS  FOR  

VAL I D  EXECUT ION  OF  A  WI L L

It must be in writing and signed by the testator, or by some other person in his

presence and by his direction

It must appear that the testator intended by his signature to give effect to the

Will;

the signature must be made or acknowledged by the testator in the presence of

two or more witnesses present at the same time; 

and each witness must either:

attest and sign the Will; or

acknowledge his signature in the presence of the testator but not necessarily in

the presence of any other witness.
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It is not necessary for the testator's signature to be at the bottom of the Will,

provided that the signature is there for the purpose of validating the document.

Where a Will appears to be executed in accordance with the Wills Act 1837, the

presumption is in favour of due execution. The strength of the presumption will

depend upon the extent to which the Will itself complies with the requirements. If it

is in an entirely regular form the presumption is very strong. However, if the form is

irregular, unusual, or handwritten by someone other than the testator, the

presumption is less strong and easier to overturn.

The burden of proving due execution will rest on the person putting forward the Will.

When there is a proper attestation clause, even if the witnesses have no recollection

of having witnessed the Will or did not intend to witness the Will, the presumption of

due execution will apply. In the case of an overseas Will, it will be taken as valid and

properly executed if it complies with the law of the country in which it was signed

and the testator was domiciled or habitually resident in that country. Wills are of

course invalid when they have been forged. 

A Will which has been prepared and written and then signed with a forged

signature intending to represent the deceased has no effect. This can unfortunately

occur within families or where fraudster target elderly individuals who have no

family and are easy to manipulate. Methods of proving different handwriting and a

contradiction of the individual’s wishes are the most common forms of proving a Will

is forged.

The grounds for contesting a properly prepared and valid Will fall into the following

categories:

Lack of testamentary capacity

Undue Influence

Failure to make reasonable financial provision under the Inheritance Act.
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TES TAMENTARY  CAPAC I T Y

For a Will to be valid the testator must have the necessary mental capacity and a

‘sound disposing mind’ when executing the Will. A ‘sound disposing mind’ has been

defined as:‘ The testator must understand the nature of the act of making a Will

and its effect: that he is giving his property to one of his regard. This includes his

understanding that a Will operates on death and that he can change or revoke

the Will. A testator should also understand that beneficiaries might predecease

him. He must understand and recollect the extent of his property. He should

understand that his estate may increase or reduce. He should know if any assets

are jointly owned and what if anything is owned in trust. He must understand the

nature and extent of the claims upon him; both of those whom he includes in the

Will and those whom he is excluding.’ (Banks v Goodfellow (1870) LR 5 QB 549).

This test applies equally to the revocation of a Will. Thus, a testator must have

mental capacity and a sound disposing mind to change or revoke a Will already

made. A Will signed whilst the testator is not in a fit mental state to appreciate

the nature and extent of what they own, or those whom they should consider

benefiting is not effective and can be challenged. The Court will set aside a Will if

the deceased's mental condition at the time of making the Will was such that they

were not competent to make a Will and/or they may not have understood or

approved its terms. Even if a testator has suffered from a mental condition, he

may still have testamentary capacity as the test for capacity is always issue

specific at the time of signing. Mental states are however presumed to continue,

so that someone who suffers from a mental illness and makes a Will is presumed,

in the absence of evidence to the contrary, to lack testamentary capacity.  If it is

shown that the testator did not have capacity before the date of the Will, but that

he made the Will during a 'lucid interval', the Will may well be held as valid. There

is a legal presumption that the testator had testamentary capacity if the Will

appears rational on the face of it and contains no irregularities. If, however, the

person attacking the Will can produce sufficient evidence to rebut the

presumption, then the onus of proof is on the person putting forward the Will to

show that the testator was of a sound disposing mind.



WWW . L EGAL - ZONE . CO . UK

Complete proof of capacity, or even proof beyond reasonable doubt, is not

essential. The law presumes that a state of things shown to exist continues to exist

unless the contrary is proved, so that, if there is evidence of insanity prior to the

time of making the Will, the person propounding the Will must prove competence

at the relevant time. The presumption can be affected by the provisions of the Will

itself, so that if the dispositions are irrational, the presumption is against the Will. 

 Although there is an initial presumption that the testator was of sound disposing

mind, if the issue of his or her sanity is questioned, then the onus rests upon the

person propounding the Will to demonstrate that the testator was of sound

disposing mind at the time the Will was made.

Oral and documentary evidence can be put forward to prove the mental capacity

of the testator. The evidence of attesting witnesses will be relevant as will the

evidence of any solicitor who drew up the Will and arranged its execution. The

Courts will consider the terms of the Will and although capriciousness and

foolishness are not sufficient to show incapacity, the Courts will consider whether

the terms of the Will accord with past and future declarations of intention. Where

a Will is in a completely different form to previous Wills or declarations by the

testator, the Courts will look more closely at its terms and the circumstances

surrounding its execution.
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UNDUE  I N F LUENCE  AND  LACK  

OF  KNOWLEDGE  AND  APPROVAL

There is a presumption of knowledge and approval where a testator reads

through the Will, or its contents are brought to his notice, and he then executes it.

Once due execution and capacity are proved (by presumption or otherwise),

knowledge and approval will be presumed unless and until those challenging the

Will raise evidence which casts doubts on the position. Where the testator is deaf,

dumb or blind and when a person who prepares a Will receives a benefit under it,

evidence is required of knowledge and approval of the contents of the Will. There

can be an overlap between lack of knowledge and approval and a plea of undue

influence, and care is needed with pleadings in any probate claim to ensure that

one or both are pleaded as appropriate. Where the suspicion of the Court is

aroused, the more clearly it will need to be shown that the deceased knew and

approved the contents of the Will to dispel that suspicion, although the standard

of proof is always the normal civil standard, namely satisfaction on the

preponderance or balance of probability.

Where a solicitor has been involved in the making of a Will which subsequently

turns out to be the subject of a dispute, the solicitor must disclose information

concerning the making of the Will to people other than his clients in order to avoid

unnecessary litigation. If the solicitor administering the estate and acting for the

personal representatives refuses to supply a copy of the Will, an application can

be made to the Principal Registry or a district Probate Registry, for the issue of a

witness summons for that person to bring in a testamentary document which is in

his possession, custody or control. This can be done even when no probate claim

is pending by lodging at the probate department of the Principal Registry or a

district Probate Registry, an application setting out the grounds, together with

two copies of the form of witness summons (once proceedings have been issued,

the application is made in the Chancery Chambers or in the appropriate

Chancery district Registry). The person served with a witness summons then has to

file a witness statement to the effect that the document is not in his possession,

custody or power. Disobedience to the witness summons may be enforced by

proceedings for committal.
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A Will is revoked:

Claims under the Inheritance (Provision for Family and Dependants) Act 1975 can

be brought on the ground that inadequate financial provision has been made for

by the deceased for the applicant. Claims can be brought whether or not there is

a Will in existence. Claims can be brought by a current or former husband or wife

(including a same sex civil partner), a cohabitee of more than two years, a child

of the deceased or other dependant. The calculation of the valuation of any

claim can be complex and includes a variety of circumstances including the

needs of the claimant, the needs of other beneficiaries and the size and nature of

the estate.The act specifies four categories of claimants:

by the marriage of the testator after its execution, providing the Will was not

made in contemplation of marriage; 

by another Will or codicil or duly executed writing showing a clear intention of

revoking the Will or codicil; 

or by it being burnt, torn or otherwise destroyed by the testator or some other

person in his presence and by his direction with the intention of revoking it.

FA I LURE  TO  MAKE  REASONABLE

F I NANC IA L  PROV I S I ON

I NHER I TANCE  ACT  C LA IMS

the surviving spouse

a cohabitee who lived with the deceased for at least two years

children: legitimate, illegitimate or adopted; and any other child, such as a

stepchild, supported by the deceased and treated as her or his own

others supported by the deceased, such as an elderly relative, or anyone

receiving regular maintenance from the deceased.

A claim must be brought within 6 months from the date of the Grant of probate. 

 Failure to do so may prevent you from bringing such a claim.  If you are out of

time, leave must first be obtained from the Court.



If the claimant is a spouse or civil partner, the provision required need not be for

the claimant’s maintenance, and is based on what is reasonable for the claimant

to receive, whether or not needed for that person’s maintenance. With all other

applicants, reasonable provision is such financial provision as it would be

reasonable in all the circumstances of the case for the person to receive for his

maintenance. Maintenance is not defined in the Act but the Courts have defined

that word by reference to what it would be reasonable for that person to live on.

If it has been held that reasonable financial provision has not been made by the

deceased for the applicant, it is for the Court to decide what provision to make.

An award by the Court may take the form of a capital sum, income, deferred

payment or an amount settled on trust.  However, any award can only be made in

respect of the net estate.
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The crucial question will always be whether or not the Will made reasonable

financial provision for the claimant in all the circumstances.  The burden will be on

the claimant to make out their case and show that reasonable financial provision

was not made from the estate. The claim is not a claim to contest the entirety of

the Will; it is merely a claim for maintenance from the estate.  It is up to the

Court’s discretion, if successful, how and in what way the claimant should be

provided for out of the deceased’s estate.
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THE  FACTORS  TO  WH ICH  THE

COURT  MUST  HAVE  REGARD

Section 3 of the Act contains a list of all the factors that the Court must have

regard to when deciding what is reasonable financial provision and what should

be awarded.  Section 3 provides that the Court must take into account the

following factors:

the financial resources and financial needs of the applicant

the financial resources and financial needs of any other applicant

the financial resources and financial needs of any beneficiary of the estate of

the deceased

any obligations and responsibilities which the deceased had towards any

other applicant or beneficiary of the estate of the deceased.

the size and nature of the net estate of the deceased

any physical or mental disability of any applicant and/or beneficiary of the

estate of the deceased; andany other matter the Court may consider

relevant.

When considering a claim involving short marriages or civil partnerships, the

duration of the marriage or civil partnership is a relevant factor as is the likely

settlement that would have been awarded on divorce. 

The Courts will often take what would have been decided on a divorce as a guide

to reasonable financial provision. In relation to spouses and civil partners that

have divorced, it is important to check the matrimonial order between the parties,

since it is commonly a clause of the consent order that the parties cannot make a

claim for reasonable financial provision under the Inheritance Act at a later date.   

The decided cases have shown that when considering an application, the Court

will take into account the following matters:
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the financial resources and financial needs which any other applicant has or

is likely to have in the foreseeable future;

the financial resources and financial needs which any beneficiary of the

estate of the deceased has or is likely to have in the foreseeable future;

any obligations and responsibilities which the deceased had towards any

applicant or towards any beneficiary of the estate of the deceased;

the size and nature of the net estate of the deceased;

any physical or mental disability of any applicant or any beneficiary of the

estate of the deceased;

any other matter, including the conduct of the applicant or any other person,

which in the circumstances of the case the Court may consider relevant.

When considering the financial resources of an applicant or beneficiary, the Court

will take into account their earning capacity and when considering the financial

needs of an applicant or beneficiary the Court will take into account their

financial obligations and responsibilities. In the case of claims brought by spouses

and civil partners, the Court will also take into account the following matters:

the age of the applicant and the duration of the marriage or civil partnership; 

the contribution made by the applicant to the welfare of the family of the

deceased, including any contribution made by looking after the home or

caring for the family; 

what provision the applicant might reasonably have expected to receive if on

the day on which the deceased died the marriage or civil partnership, instead

of being terminated by death, had been terminated by a divorce or

dissolution of a civil partnership.

In the case of claims brought by children, the Court will also take into account the

following matters:

the manner in which the applicant was being or in which he might expect to

be educated or trained;

In the case of children who are not the deceased’s children:
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whether the deceased had assumed any responsibility for their maintenance

and, if so, the extent to which and the basis upon which the deceased

assumed that responsibility and the length of time for which the deceased

discharged that responsibility;

whether in assuming and discharging that responsibility, the deceased did so

knowing that the applicant was not his own child;

the liability of any other person to maintain the applicant.

If the Court accepts that reasonable financial provision has not been made, then

it can re-write the Will or the Intestacy Rules so that financial provision reasonably

required is made. Testamentary freedom is a fundamental principle of our law,

and whilst ‘forced heirship’ is favoured by many jurisdictions, the ability of a

parent to ‘cut out’ a child is rooted in English law. The Inheritance Act provides a

safety net but it is framed in such a way so as to be consistent with testamentary

freedom. There is no obligation to leave a property to a child in one’s Will and no

principle that a child must inherit solely because of a blood relationship.

The limitation of financial provision to the ‘maintenance’ level sets an important

practical limit on an adult’s claim, because most adults will be supporting or

capable of supporting themselves. The Court of Appeal in the case of Re

Hancock summarised the position: ‘if… the adult child is in employment, with an

earning capacity for the foreseeable future, it is unlikely he will succeed in his

application without some special circumstance such as a moral obligation’.

A recent case widened the law on disputing a Will as the judge considered that

the very recent loss of a spouse could impair the judgement of a testator. Ilott v

Mitson [2011]The Court of Appeal in the recent case of Ilott v Mitson reviewed

what appeared to be an increasing willingness by the Courts to entertain claims

under the Inheritance Act by adult children. The deceased left the entirety of her

estate worth almost £500,000 to animal charities. There was no evidence that

she had any particular involvement with any one of the three charities that she

nominated or any particular love or interest in animals.

EXAMPLES
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The deceased had an only child, Heather, but made no provision for her in her

Will. Heather was married with 5 children and lived modestly. Heather (Mrs Ilott)

challenged the lack of provision for her in her mother’s Will under the Inheritance

Act. The case reached the Court of Appeal. The Court of Appeal discredited the

requirement of a ‘moral obligation’ and stressed the need for Courts to follow

closely the factors set out in Section 3 of the Inheritance Act. There is no scope

for the Court to look at what the Testator ‘ought’ to have done or what the

Applicant deserved or what might be thought fair or proper. A moral obligation is

simply a factor which the Court is required to take into account along with any

other special circumstances.

Your partner, with whom you lived for fifteen years, dies without leaving a Will. He

always assured you that you would want for nothing when he had gone, but now

his estranged wife insists that she has first claim on his estate. The estranged wife

has an automatic right to the bulk of the estate under the intestacy rules, but you

can still make a claim for financial provision. A surviving partner can claim against

the estate as long as the couple lived together for at least two years. You could

claim ‘reasonable provision’, which is likely to be interpreted by a Court as a lump

sum plus an income. The Court will take into account your age, the length of the

relationship and the contribution you made to the welfare of the deceased

person’s family.

You are an illegitimate child and wish to claim part of your deceased father’s

estate. Whether or not your father made a Will, you are eligible to make a claim.

The Family Law Reform Act 1987 gives legitimate and illegitimate children the

same rights to inherit from their parents, grandparents, sisters and brothers, or any

other relation who dies intestate. So, if your father failed to make a Will, you

would have exactly the same claim as his other children under the intestacy rules.

If your father made a Will, but made no provision for you, you could claim under

the Inheritance Act 1975, which states that illegitimate children have a possible

claim. 

CH I LD

COHAB I T EE ’ S  R I GHT



Your grandfather supported you during his lifetime even though you are his son’s

foster child rather than a blood relation. After his death, you discovered that his

Will provides only for his children and grandchildren. You want to dispute. You

might make a claim under the Inheritance Act 1975. This includes a category for

people who were being wholly or partly maintained by the deceased directly

before death. But you would have to show that you have been receiving a

substantial contribution to your living costs from your grandfather in the years

immediately before his death. If your grandfather had made a financial

contribution to your upbringing as a child, but you are now old enough for this to

have ceased and are earning a living, your claim would not succeed. In

considering your case, the Court would look at the basis upon which your

grandfather assumed responsibility for your maintenance. It would consider how

long he had been paying towards your upkeep.
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There are no age restrictions, so adult offspring can bring a case as well as young

children. The Court can award weekly or annual payments, normally to the end of

full-time education for a child, or a lump sum. An adult who is capable of earning

a living would not normally succeed in a claim, although an exception may be

made if that person has remained at home to provide full-time care for an elderly

or disabled relative.

A claim under the Inheritance Act 1975

can only be made if the deceased died

domiciled in England and Wales. It will

be heard in the Chancery Division or the

Family Division of the High Court unless

the estate is worth less than £30,000,

when it is heard in the county Court.

MAK ING  A  

DEPENDENCY  C LA IM

FOSTER  GRANDCH I LD



A caveat should be entered in the estate of the deceased, which prevents the

sealing of a grant in the estate without notice being given to the person who has

entered the caveat. The caveat may be entered at any registry or sub-registry by

completing the application form. A guide is available here. The caveat prevents a

grant from being sealed for the period of six months after the date on which it is

presented. During the last month before the expiry of the six months, the caveat

should be renewed if required by notice in writing to the registry or sub-registry at

which it was entered. Further extensions can be secured each time for a period of

six months. The registry will not provide a warning or reminder of the caveat's

imminent expiry. The effect of entering a caveat is not contentious in itself as it

does not institute proceedings. A caveat can only be removed in the following

ways:
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by the non-appearance of the caveator to the warning

by withdrawal of the caveat by the caveator

by an Order of a District Judge, registrar or High Court Judge (in a probate

claim) that a grant should issue; 

or by the expiration of six months from the date of its entry or effective

extension.

PROCEDURE  WHEN  THE  VAL I D I T Y

OF  A  WI L L  I S  D I SPUTED

MAK ING  A  

DEPENDENCY  C LA IM

The caveat can be warned off by means of a warning in Form 4, which is a notice

to the caveator to enter an appearance at the Leeds District Probate Registry

within eight days, setting out his interest. If he has no contrary interest, but wishes

to show cause against the sealing of the grant, he must issue and serve a

summons for directions within the same eight days, returnable before a District

Judge of the Principal Registry or a district probate registrar. The warning has to

be served at the place mentioned in the caveat as the address for service.



The warner should file an affidavit of service immediately after the eight days

have expired and may then apply for a grant; until the affidavit of service is filed,

the caveator is at liberty to enter an appearance. If the caveator enters an

appearance by filing Form 5 at the Probate Registry and serving a sealed copy of

Form 5 on the person warning, no grant can issue without an Order of the Court

and the caveat therefore remains until there is a Court Order or it is withdrawn by

consent. An appearance is entered by completing a form of memorandum of

appearance. The appearance must state the interest which the caveator has in

the estate which must be as executor, legatee or devisee; personal

representative of an executor, legatee or devisee; or any other person claiming

an interest under a will, codicil or intestacy. If the claim is under an intestacy, the

caveator must set out in the appearance his relationship with the deceased in the

normal way and clear off those with a prior interest.
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A probate claim is then generally (but not always) commenced by the person who

warned the caveat, by the issue of a Part 7 claim form in the Chancery Division or

out of one of the Chancery district registries. The probate claim can also be

commenced by the person who entered the appearance. Any person who wishes

to be notified of the issue of a grant may enter a standing search for the grant by

lodging at, or sending by post to, any registry or sub-registry a notice in Form 22.

An office copy is then provided of all grants which have been issued in the last

twelve months, or which issue in the six months after the entry of the standing

search. Extensions may also be applied for. This procedure is appropriate if, for

example, the individual wishes to make an application under the Inheritance

(Provision for Family and Dependants) Act 1975, which cannot be made until a

grant issues. If a potential applicant enters a caveat when those proceedings are

mooted, any application under the Inheritance (Provision for Family and

Dependants) Act 1975 cannot proceed because the issue of the grant will be

delayed by the existence of a caveat. Before issuing a citation, a caveat is

entered to protect the interest of the person intending to issue the citation.

Citations are issued as part of the Non-Contentious Probate Rules 1987, but can

be used as a tactical device in an attempt to precipitate a settlement and/or as

a prelude to a probate claim which may or may not settle prior to trial.



The practitioner should bear in mind that, before a citation can issue, the Will has

to be filed at the Principal Registry, or District Probate Registry, unless the District

Judge or registrar is satisfied that it is impractical. A citation must be served

personally on the person cited (in the absence of a direction to the contrary). A

person who has been cited to appear may, within eight days of service of the

citation (inclusive of the day of service), enter an appearance by filing Form 5

and shall then serve on the citor a copy of Form 5, sealed by the Principal Registry

or district Probate Registry.
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A citation may be issued to an executor or administrator to accept or refuse a

grant. This involves the citor, the person having an inferior right to take a grant,

citing the person who has a superior right either to take the grant or to renounce

probate. If the executor does not appear to the citation, his rights to the

executorship wholly cease and representation is granted as though that executor

had not been appointed. If the deceased died intestate, the citor can cite all

those with a prior right to the grant. A citation may also be issued to an executor

to take probate. This would apply where an executor has intermeddled in the

estate of the deceased and it is at least six months since the date of death and

no grant has been taken out. The executor can be cited to take probate by any

person interested in the estate, and refusal renders the executor liable to a fine

or committal. An intermeddling executor can, in general, only renounce probate if

the Court orders him to do so, which it will do when it considers it necessary or

expedient to appoint someone else as administrator.

Someone who has an interest under an earlier Will or intestacy can cite the

executors named in a later Will and all persons interested in it to take out a grant

or, if the time limit has expired for entering an appearance, the citor can apply

for an Order for a grant as if the Will were invalid. Such an application must be

supported by an affidavit showing that the citation was duly served. A claim is

brought under part 7 of the CPR in the Chancery Division of the High Court or

County Court if the value is less than £30,000. The Limitation Act does not apply

but the claim should be brought as soon as possible and before the estate has

been distributed. It is not open to a party to a probate claim simply to decide to

discontinue it. The claim can only be discontinued if the Court orders it.



Discontinuance or dismissal of the claim may be sought on the basis that the

Court will then order that a grant of probate or letters of administration be made

to the persons entitled thereto. Such an Order will almost always contain an order

that any caveat which has been entered be removed, thus enabling the person

whom it has been determined should apply for a grant to do so. The terms of the

Order can then be set out in a schedule.
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Estoppel is a legal right/defence which can arise in circumstances where a

person has said or done something, which has led another person to an

expectation. The law of equity may then prevent the person who created the

expectation from retracting from it, in circumstances where such actions would

cause detriment to the person who reasonably relied upon the original assurance.

Claims may also be brought by those who have a right to property disposed of

under a Will. For example, if a property was promised by the deceased to

someone who has relied upon that promise and acted to his or her detriment,

such a promise may give rise to a claim for proprietary estoppel or constructive

trust.

ESTOPPE L / TRUST  C LA IMS

Claims can arise where family members have made contributions towards the

equity on a house purchase. As a consequence of this being a 'family

arrangement', there may be little or no documentation evidencing the intention of

the parties. A dispute subsequently arises as to whether the contribution was a

gift, a loan or the acquisition of a percentage share in the property purchased.

With these types of disputes, litigation should be a last resort. If it is possible to

resolve matters through negotiation or mediation, you should do so to effect a

settlement without the expense and stress of Court proceedings. Will disputes, by

their nature, involve family members taking opposing sides and emotions

inevitably run high.



This literally means 'gift on the occasion of death'. This is a gift made during

someone’s lifetime – but which is made in contemplation of death. Legal title to a

gift (which may include substantial assets such as the contents of a bank account

or house) takes effect on the death of the person making the gift. There are three

essential requirements for this provision to be made out, namely:
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The gift must have been made in contemplation of death

The subject matter of the gift must have been delivered to the recipient e.g.

title deeds to a house handed over or a Building Society Passbook or 

The gift must have been made under such circumstances as to show that the

property goes back to the original owner if the original owner recovers.

DONAT IO  MORT I S  CAUSA

HM  COURT  SERV I CE  

GU IDE  TO  CAVEATS

A caveat is a procedure to prevent probate issuing in an estate, without giving

the caveator (the person who enters the caveat) the opportunity to liaise with the

person applying for probate, or to make representations to the Court about the

matter.

WHAT  I S  A  CAVEAT ?

I N  WHAT  SORT  OF  C I RCUMSTANCES  

ARE  CAVEATS  USED ?

It is not possible to give a comprehensive list; a caveat is often used to create a

'breathing space', to enable the caveator to make enquiries to determine whether

there are grounds to oppose an application for probate, or to bring matters in

relation to the estate before the Court. These are a few typical examples:

there is some allegation concerning a Will, e.g. it is not the last Will, the

deceased was not 'of sound mind' when it was made, it was not properly

signed and witnessed, it has been tampered with in some way



there is dispute about whether a Will exists

the person intending to apply for probate may not be entitled to do so

there is a dispute between two or more people equally entitled to apply for

probate

allegations that the person applying for the probate is not a 'fit and proper'

person.
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Registry staff are unable to give advice about whether to enter a caveat, or what

subsequent steps should be taken. They can tell customers what procedures are

available to them, but cannot advise on the appropriateness of any of these. If

you are in any doubt or need any advice, you are recommended to consult a

solicitor. If you simply need to know when probate has issued, or need a copy,

then the caveat procedure is not appropriate: what you require is a 'standing

search', which will provide you with a copy of the probate when it issues. Please

ask for a copy of the standing search leaflet.

I S  A  CAVEAT  THE  R I GHT  TH ING  

TO  DO  I N  MY  PART I CU LAR  CASE ?

HOW  DO  I  ENTER  A  CAVEAT ?

You may do this yourself, or through a solicitor. If you are doing it yourself, you

can write to, or attend at any Registry (see the Probate Registry Directory), with

the information needed, and the fee of £20. Cheques should be made payable to

HM Courts & Tribunals Service.

CAN  I  ENTER  A  CAVEAT  BY  PHONE  OR  FAX ?

No, we must have a written request, and the £20 fee.

DOES  A  SPEC IA L  FORM  

HAVE  TO  BE  COMPLETED ?

Not necessarily, a letter is sufficient, so long as it contains all the information

needed.
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a signed request, asking for a caveat to be entered

the full name and date of death of the deceased, as recorded in the register

of deaths, (in addition, you may also give us any other names used by the

deceased)

the last permanent address of the deceased

your own name and address. This is the address to which any papers or

correspondence relating to the caveat will be sent or served upon you.

You do not need to produce the death certificate.

WHAT  I N FORMAT ION  I S  NEEDED ?

WHAT  HAPPENS  TO  TH I S  I N FORMAT ION ?

While your caveat remains in force, the information is used to prevent probate

being granted in the estate without you being informed at the address you have

given. By comparing caveat records with probate applications, records relating to

the same estate are identified.

WHY  DO  I  NEED  TO  GO  TO  THE  TROUBLE  OF

F IND ING  OUT  THE  DETA I L S  ON  THE  DEATH

CERT I F I CATE ?

We use the exact information you give us to identify any application for probate

in the estate. People applying for probate and people entering caveats are both

required to give us information from the same source (i.e. the death certificate),

to minimise the risk of a caveat not being effective, because of discrepancies in

names or dates. 

When checking probate applications against caveat records, we look for identical

surnames and first forenames, and close dates of death (i.e. within three days). 

It is important that you give us the precise name and date of death stated in the

death certificate, and pay close attention to accuracy in spellings and dates.
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WHAT  I F  MY  CAVEAT  I S  URGENT  AND  I  AM

UNABLE  TO  OBTA IN  THE  I N FORMAT ION

FROM  THE  DEATH  CERT I F I CATE  I N  T IME ,  OR

I F  THE  DEATH  HAS  NOT  BEEN  REG I S TERED ,

OR  HAS  BEEN  REG I S TERED  ABROAD ?

We will normally accept whatever information you give us, (however, you must

appreciate that your caveat will identify other records in the estate only where

the first and last names are identical, to those in a probate application and

where the date of death in your caveat is within three days of the date of death

in the application).

CAN  I  CHANGE  ANY  OF  THE  DETA I L S  I N  MY

CAVEAT ?

Once you decide that you want to enter a caveat, you should do so immediately.

You should not wait until you think someone has applied for probate, or is about

to apply.

Yes, you can do this at any time, by writing to confirm the changes you require, as

soon as you realise that an amendment is needed.

WHEN  SHOULD  THE  CAVEAT  BE  ENTERED ?

WHO  CAN  ENTER  A  CAVEAT ?

Anyone can enter a caveat, if you enter it personally, you need to have an

address in England or Wales. If you do not live in England and Wales you must

give us an address in England and Wales called ‘an address for service’, which is

where any papers or correspondence relating to the caveat will be sent or served

upon you. 

You cannot enter a caveat jointly with another person: where two or more

persons wish to enter a caveat, they must do so separately.
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HOW  LONG  DOES  A  CAVEAT  LAS T ?

Six months from the date it is entered. In the month before it is due to expire, you

may apply to extend it for a further period of six months. It costs a further £20 to

extend a caveat.

WHAT  HAPPENS  WHEN  A  CAVEAT  S TOPS  AN

APP L I CAT ION  FOR  PROBATE ?

It is up to yourself and the person applying for probate to make contact with each

other, hopefully to resolve any differences, and agree a way forward.

The person applying for probate is informed of your caveat and given your details.

WHAT  HAPPENS  NEXT ?

CAN  I  CANCE L  THE  CAVEAT ?

You can withdraw it at any time by writing to the Registry (and returning the

acknowledgement letter that you were given when it was entered), provided that

an 'appearance' (mentioned below) has not been entered. If an appearance has

been entered, the caveat may only be withdrawn by order of a registrar.

I S  THERE  A  REM INDER  TOWARDS  THE  END

OF  THE  S I X  MONTHS ?

No. If a caveat is not extended it simply expires, but if you wish, you may enter

another.

WHAT  I F  THERE  I S  NO  AGREEMENT ?

This is where matters become more complicated and you are strongly

recommended to seek legal advice. The question of costs may arise and there is a

possibility that you could become liable to pay not only your own costs but those

of the other person as well. The matters mentioned below are dealt with only in

the most general of terms.
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If you are acting without a solicitor, and require information about any of these

steps you should contact the Registry where the caveat was entered, but please

bear in mind that the staff cannot give you any advice on how you should

proceed.

The Claimant applies for an order under section 1 of the Inheritance (Provision for

Family and Dependents) Act 1975 for reasonable provision to be made out of the

estate of (name) who died on (date) being domiciled in England and Wales and

resident at (address).

C LA IM  FOR  F I NANC IA L

PROV I S I ON  FROM  AN  ESTATE

I N  THE  COUNTY  COURT

In the matter of an application under the inheritance (Provision for Family and

Dependents) Act 1975

The person applying for probate may issue a 'warning' against you. This requires

you to formally state your interest in the estate. If you fail to respond, he can

apply to have your caveat removed. If you respond and enter an 'appearance',

the caveat will remain in force indefinitely, until matters are finally resolved. Either

you or the person applying for probate may issue a summons which will be heard

by the district probate registrar. Either you or the person applying for probate

may commence a probate action (Court proceedings) in the estate.

C LA IM  NO :

Between:

AB  C LA IMANT

CD  DEFENDANT ( S )

PART I CU LARS  OF  C LA IM

The claimant is the (relationship) of (name) [the deceased] who died on the

(date). 

A Grant of (probate) (letters of administration) in regard to the estate of the

deceased was taken out on (date) by the defendant(s) who is the personal

representative of the deceased.
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1. The disposition of the deceased’s estate affected by (his Will) (the law relating

to intestacy) was such as to make (no provision for the claimant) (the following

provision for the claimant). 

2. To the best of the claimant’s knowledge and belief, the persons or classes of

persons interested in the estate and nature of the interests are as follows:

…….

…….

S TATEMENT  OF  TRUTH

The contents of these particulars of claim are true.

Signed 

Dated.

1. The following are particulars of the Claimant’s present and foreseeable

financial resources and financial needs-(give details of means and any other

information having regard to section 3 Inheritance Act 1975)

2. The Claimant asks for reasonable financial provision to be made for him/her

out of the deceased’s estate by way of an order for (set out order required with

note to the Court’s powers under section 2 of the Inheritance Act 1975).


