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This book is intended to be a guide to a basic understanding of the law and how to 
apply the practice to your own situations. It has been written with the purpose of 
assisting people currently engaged in a lawsuit – litigants –, and those dealing with a 
legal matter by themselves.  The information provided can be no more than of a 
general nature, and although every care has been taken to ensure that it is correct, 
we cannot be responsible for any action taken as a result of using this guide. ‘The 
Law Guide’ is educational in nature and does not constitute a definitive or complete 
statement of the law. It must not be used as legal advice, as the information 
provided may not relate to the individual circumstances of any case. You should 
always consider the need to gain relevant advice on your specific legal matter before 
taking any action.  
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INTRODUCTION 

If you have been injured in an accident which was not your fault and want to make a 
claim for the loss you have suffered, you are unlikely to be talking court proceedings. 
Straightforward accident claims rarely if ever end up in court. Court proceedings are 
expensive for insurance companies and, if you have a genuine claim, they would 
much prefer to settle with you outside of the courts. Even if your claim is weak, an 
insurance company will often make a ‘nuisance value’ payment, once they see you 
know what you are doing and intend to persevere. 

You could of course follow up one of the numerous advertisements from ‘claim 
farmers’ singing the joys of ‘no win/no fee’, but why should they benefit more from 
the accident than you, who have suffered as a result? 

Providing that the person who caused the accident has insurance, you simply need 
to make a claim on their insurance company. This does not require any particular 
legal knowledge, and in most cases there is no need to employ a lawyer or someone 
to make the claim for you. It is something which most people can handle themselves. 
All that is required is some organisation, and a basic knowledge of the legal 
principles and procedures that will be involved. This is what this book will show you. 
By dealing with a claim yourself, you do not have to share your damages with anyone 
else. As there will be no legal costs for the insurance company to pay, you will be 
able to negotiate a significant increase in what you would receive if a lawyer acted 
for you. 

Don’t be fooled by all the ambulance chasing lawyers and claim farmers who 
advertise on the television and the internet, and who may well contact you directly if 
they hear about your accident. There is no reason to pay them for something you 
can do perfectly well yourself. And pay them you would. The bill they would present 
to the insurance company under the so called ‘no win/no fee’ scheme can only result 
in a lower settlement being agreed with the insurance company. 

Insurance companies exist to deal with claims arising from the actions of their 
policyholders. They collect money from their policyholders to settle these claims, 
and you should never feel guilty about making a claim. That is what insurance is for.  

Liability insurance covers just about every motor vehicle, home, business, and other 
property. So in virtually every accident, you will only need to deal with an insurance 
adjuster and not with a lawyer or judge. Making a successful insurance claim usually 
requires nothing more difficult than providing a clear explanation to an insurance 
adjuster, in plain language, of how their insured was careless, how their carelessness 
caused the accident, and showing the loss you have suffered as a result.  

Dealing with an insurance claim, whilst not being particularly difficult, can however 
be time-consuming. You will need to be prepared for this. You will need to think 
about who was to blame. Whose fault was the accident? This will usually be simply a 
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matter of common sense, but this book will explain the various issues which may be 
involved. In particular, it will explain who else could be liable to you, such as an 
employer of the person involved.  

Very often, it will not even be necessary to show that someone else was entirely to 
blame for the accident. Some other person or even you could be partly liable, but so 
long as another person has some element of blame or carelessness, you will have a 
claim. Working out whether you or someone else contributed to the accident will be 
part of the negotiating process which is explained.  

Once you have decided to make a claim and decided who could be liable, you need 
to ‘get your tackle together’. You will only get a maximum pay out if you are 
organised, have got all the evidence together to prove liability, and can substantiate 
your loss and show that it flowed directly from the actions of the person who injured 
you.  

None of this is difficult, but you do need to know how it is done. Once you have this 
evidence of fault and can put a figure on the loss you have suffered, you can be quite 
certain that you will be receiving an offer from the insurance company. And this offer 
will be very open to negotiation.  

You will not be negotiating with a lawyer but with an insurance adjuster. They may 
well have more experience than you, but you have the big advantage of knowing 
much more about your claim, the accident and what happened. They may well 
bluster and try to intimidate you, but once you show that you are organised, know 
the system and what your claim is worth, they will wish to settle.   

You will need a basic understanding of the law, which this book explains. In most 
cases however, when you negotiate your claim with the insurance company, you will 
have no need to go into these legal concepts. The cause of your accident and 
entitlement to compensation will be accepted, and the only question will be how 
much compensation is appropriate. You and the insurance adjuster will just 
negotiate using every day, non-legal language about whose fault the accident was 
and how much your claim is worth. 

What follows includes an outline of the law which applies to personal injury claims. It 
explains liability for accidents and how the amount of damages is calculated. It will 
show you how to calculate what your claim is worth and how to put numbers to your 
loss and injury. It then explains how to prepare your claim, how to make it and how 
to negotiate a settlement. It puts you in the driving seat, as the person with all the 
facts about what happened, better than any lawyer or the insurance company. Once 
you have read this book, you will be able to deal with a straightforward insurance 
claim yourself faster, more efficiently, and end up receiving more compensation than 
by having someone else do it for you.  
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There will however be exceptions. You should take professional advice if you are 
claiming for serious permanent injuries. If an accident has resulted in what could be 
a permanent injury with long term effect, it is going to be worth hiring a specialist 
personal injury lawyer. What you have learnt in this book will still help as you will 
have knowledge of the law and how an accident claim works. However, with run of 
the mill accidents, which do not give rise to any particular legal issue, you can handle 
the insurance claim yourself, and by saving significant amounts in lawyer's fees 
obtain a higher settlement.  

  



 

 

8 

 

CHAPTER 1. WHAT YOU WILL HAVE TO PROVE 

Before proceeding with your insurance claim, you should have a basic understanding 
of how the law would decide your case and the legal principles which will be 
involved, should your case go to court. That your claim will ever go to court is highly 
unlikely, as the legal principles are well established, and the law relating to personal 
injury claims is generally well defined and certain. Unless the facts of your case are 
most unusual, there is no point putting them before a judge, and the cost of doing so 
would not be justified.  

Claims for personal injury fall into the area of law called tort or tortuous liability. A 
tort is a civil wrong. The civil wrong in most personal injury claims is negligence, and 
it must be shown that it was the negligence of the defendant which led to the injury 
and consequential loss to you as the claimant.  

All such claims have two separate and distinct fronts. The first is liability, and this is 
done by showing a breach of a duty of care towards you and that this has resulted in 
the loss or injury you have suffered. The second is establishing the quantum of 
damages or how much you are entitled to in compensation for the loss you have 
suffered, as a consequence of the other person’s negligence.  

The battleground is likely to be one or the other of these, and sometimes both. In 
many cases the defendant (or more often their insurers) will not (or cannot) dispute 
liability, but will argue about the amount of damages you are entitled to for your loss 
or injury. The burden of proof will in most cases be on you to prove your loss.  

An injured person must therefore prove four basic things before he can claim 
compensation: 

 That the person who caused the accident had a legal responsibility – called a 
‘duty of care’ – to avoid harming the person who was injured; 

 That the person who caused the accident failed to live up to that legal 
responsibility and therefore breached the duty of care; 

 That the accident resulted from the breach of duty of care. This is referred to as 
showing ‘causation’; 

 That the injuries suffered were a direct consequence of the accident.  

If all these can be shown, you will be able to claim compensation or, as it is known, 
‘damages’. 

Thus, if somebody injures you by smashing into your car, it must be shown that they 
(or someone else) were negligent. If it can be shown that the accident was an ‘act of 
God’ or that there was no negligence on behalf of the defendant, then the claim will 
fail. It is not enough just to have suffered an injury. It must be through the fault of 
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someone else, and their actions must have been the cause of the damages you are 
claiming. However, in some cases, as will be seen below, the law imposes what is 
called ‘strict liability’, where it will not be necessary to show ‘fault’.  

 

VICARIOUS LIABILITY 

Liability for an accident will sometimes attach to more than one person. If a lorry 
drives into the back of your car, you would be able to claim against both the driver 
and the owner of the lorry. The owner is what is known as ‘vicariously liable’ for the 
negligence of the driver as their employee.  

Vicarious liability is therefore where an individual or organization is held responsible 
for the actions of another. It is a doctrine whereby employers have strict liability for 
the wrongdoings of their employees. Generally, an employer can be held equally 
responsible with an employee who has caused an injury or loss, providing that it was 
in the course of that person’s employment. You would claim against both. 

The consequence of this is that if the driver of a vehicle which crashes into you is 
using that vehicle in the course of their employment, the driver’s employer is liable 
alongside the driver for the injuries in the accident they caused. This will be the case 
whether the employer is a private individual, a business, or a public agency. The rule 
of employer liability applies whether you were the driver of another vehicle, a 
pedestrian, a passenger in the employee’s personal car being used by him in his 
employment, or a passenger in the employer’s car being driven by the employee.  

It will often be better to claim against an employer for compensation rather than an 
employee. The employer probably has insurance cover for the loss caused, and will 
have deeper pockets than the employee. In most cases, you will claim against both 
the employer and employee.  

Sometimes, an employer will try to escape liability on the ground that either the 
person who caused the harm was not an employee but an independent contractor or 
other non-employee worker, or that the employee was not working in the course of 
his employment at the time of the accident.  

Whether someone is driving in the course of their employment is not always 
straightforward. In general, any time someone is performing any duties related to 
work, the person can be considered ‘on the job’, even when also doing personal 
business and driving a personal car. For example, running errands in a personal car 
during lunch is not necessarily work-related, but if the employee is also picking up or 
dropping off something for work, the lunchtime driving becomes ‘on-the-job’ time. 
Likewise, commuting to and from work generally is not considered on-the-job 
driving, even in a company car. But if the driver has to make work-related stops on 
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the way, or has to drive to and from a job site other than the usual place of business, 
the driving will be considered on-the-job driving.  

If the person who caused the harm is an independent contractor rather than an 
employee, then the employer will not be liable for his actions, under the doctrine of 
vicarious liability. There are, however, cases where a company can be responsible for 
the actions of its contractors. If an employer fails to supervise an independent 
contractor properly, or negligently appoints an incompetent contractor, then the 
employer can be liable for harm arising as a result.  

The question of whether someone was driving in the course of their employment at 
the time of an accident is not usually something you will need to sort out. Most 
drivers have personal automobile liability insurance, so if you believe the driver 
might have been driving for work, you will claim against both the employer’s 
business insurance company and to the driver’s personal insurance company. Then, 
the two insurers will have to sort out between themselves which one will provide 
cover.  

If the car in front of you stops suddenly and you cannot avoid crashing into the back 
of them, and the driver behind you crashes into your rear, you would sue both for 
the damage. If one of the cars is owned by a company and driven by their employee 
in the course of their business, you would also join that company in the action. In a 
situation such as this there would be three potential defendants, and you would 
probably proceed against all of them. They (or their insurers) would sort out 
between themselves who is to pay your compensation. It would not be your problem 
to show who was the most at fault. You would not however be able to claim the 
amount of your loss from each of them. You are not allowed to recover your loss 
twice and thereby to make a profit from a claim.  

If the owner of a vehicle knew or ought to have known that his vehicle had a 
mechanical fault and this contributed to the accident, he will be liable in negligence 
as well. 
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CHAPTER 2. THE DUTY OF CARE 

A duty of care is a legal obligation to take reasonable care to avoid injuring someone 
else or placing them in the path of danger.    

In most cases, every person has at least some duty of care toward others. The usual 
questions which arise are to whom is the duty of care owed, and if there is a duty, 
how wide is that duty? Whether or not a duty of care exists in a particular case will 
be a question of law and fact.  

Where a duty of care exists, the person with that duty must take reasonable care to 
avoid any actions or omissions which could foreseeably, as a matter of reasonable 
probability, injure any person who is likely to be affected by the acts or omissions, 
and to which he ought reasonably to have in contemplation. If he does not, and as a 
direct consequence you suffer injury, he must compensate you for all loss arising 
from and consequential to the breach of duty of care.  

Therefore, the first step in establishing that a person is responsible to you for injury 
and loss caused is to show that they had a duty of care towards you, and that this 
duty of care was breached by their negligent actions. Although the extent of the duty 
of care may vary, this does not usually present any problems. If you choose to drive 
down the road in your motorcar, you are accepting a duty of care towards other road 
users and pedestrians not to crash into and injure them. Similarly, if you choose to 
practice as a doctor or a solicitor, you are accepting a duty of care towards your 
patient or client to act as would be expected of a reasonably competent solicitor or 
doctor. 

A claimant is only entitled to recover damages for such damage as a reasonable man 
would have foreseen as being likely to flow from the defendant’s breach of duty. 
Such damage can be extended to nervous shock and other forms of psychological 
damage. 

A claim can also be based upon a breach of contract in addition to a breach of the 
duty of care. If you buy a vacuum cleaner, and it bursts into flame the moment you 
plug it in, burning down your house, you have a claim for all the damage caused 
against the supplier. There has been a breach of the condition implied by the Sale of 
Goods Act into the contract for sale that the product is safe, of satisfactory quality 
and fit for the purpose and the seller has strict liability for the loss suffered. 

Sometimes the liability for breach of the duty of care is absolute; sometimes it is only 
that of a reasonably competent person. Acts of Parliament impose a strict liability 
and statutory duty in some cases, for which there can be no defence. 

Thus, if I am injured when a ride at a fun fair breaks down, the law gives me an 
automatic right of action against the fairground owner, whether or not he could 
have detected the fault on the ride. However, if I trip on a broken pavement, I would 
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have to show that a reasonably competent local authority should have detected and 
repaired the broken paving stone. 

 

‘RES IPSA LOQUITER’ – THE THING ITSELF SPEAKS 

It will usually be necessary to show that the event leading to your loss would not 
normally have occurred without negligence, that the object that caused the harm 
was under the defendant’s control, and that there are no other plausible 
explanations.  

When ‘Res ipsa loquiter’ is alleged, it raises the rebuttable presumption that the 
accident could only have been caused by the defendant’s negligence. This will usually 
be based on facts where loss and injury does not occur without someone being 
negligent. Thus, cars do not usually fail to stop and crash into you unless someone 
has acted negligently. It is then for the defendant to prove that this was not the case. 
The event leading up to the claim must not be one where contributory negligence 
can be alleged against you. 

 

THE STATUTORY DUTY OF CARE 

In certain cases, the law imposes a statutory duty of care, which is distinct and in 
addition to the common law duty of care. It does not relieve a person of his common 
law duty, and therefore where you can show both a breach of common law duty of 
care and breach of statutory duty, you can rely upon both and both should be 
alleged in the claim.  

A claim for breach of statutory duty must show that:   

 the claimant comes within the class of person intended by the Act or Regulations 
to be protected;  

 the relevant provision was breached;  

 the claimant suffered damage as a result of the breach.  

Many statutory duties concern the responsibility of occupiers of premises, and 
health and safety in the workplace. Others, such as the Highway Code, show the 
standard of care expected of a person. 
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OCCUPIERS’ LIABILITY 

A person in occupation or control of premises owes a duty of care to persons lawfully 
entering or using their premises under the Occupiers’ Liability Act 1957. An owner or 
occupier of premises must therefore take all reasonable steps to prevent injury to 
any person who might reasonably be expected to be on the premises. This duty is 
defined as the duty to ‘take such care as in all the circumstances of the case is 
reasonable to ensure that visitors will be reasonably safe in using the premises for 
the purposes for which they are invited or permitted by the occupiers to enter’. 

Thus, if you are injured whilst walking through a shopping mall by something falling 
on you from an upper floor, it is probable that there has been a breach of the 
Occupiers’ Liability Act. You will be able to make a claim for injuries suffered, without 
needing to prove negligence on the part of the mall.  

The duty to take care under the Act extends to all including children, older people 
and those with disabilities. The legal rule is always that all people must be taken as 
they are found, and that everyone has a right to make their way through the world 
without unnecessary danger, so long as they have not created that danger by being 
careless themselves. Therefore, a property owner or occupier will not be held 
responsible if people get injured while acting in an unexpected, unauthorized, or 
dangerously careless way.  

To be held legally responsible for injuries suffered from slipping, tripping or falling on 
premises, the owner or occupier of the premises or their employees: 

 must have caused the spill, worn or torn spot, or other slippery or dangerous 
surface or item to be underfoot;  

 must have known the slippery or dangerous material or object was underfoot 
and done nothing about it; or  

 should have known the slippery or dangerous material was on the floor, stair, 
or ground because a ‘reasonable’ person taking care of the property would 
have discovered and removed or repaired it. 

The law concentrates on the reasonableness of clean-up and repair efforts. Someone 
who makes regular and thorough efforts to keep property safe and clean is less likely 
to be found liable than an owner who neglects their premises.  

The owner or occupier of premises will have a defence to a claim under the Act: 

 where the injury was caused to the claimant as a visitor by a danger of which 
he had been warned, and where such warning was sufficient to enable the 
claimant to be reasonably safe;  
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 where damage was caused by the faulty execution of work by an 
independent contractor to whom the occupier had reasonably entrusted such 
work.  

 

THE LIABILITY OF THE HIGHWAY AUTHORITIES 

Accidents caused by the condition of the highway (a highway is defined as a way 
over which all members of the public have a rite of passage) fall under the Highways 
Act 1980 as well as under the common law. When a person is injured as a result of 
the condition of the highway, the appropriate defendant is the relevant Highway 
Authority, which has a duty to maintain the highway.  

In order to successfully bring a claim, you must be able to establish that:  

 the highway was in such a condition that it was dangerous to traffic, and that 
in the ordinary course of events the danger was such that should have been 
reasonably anticipated from its continued use by the public; 

 the dangerous condition was created by the highway authorities’ failure to 
maintain the highway; 

 the injury or damage resulted from such failure. 

The highway authority will have a defence to a claim where it can be shown that the 
standard of maintenance was appropriate for: 

 the character of the highway and traffic which was reasonably expected to 
use the road; 

 the standard of maintenance appropriate for a highway of that character and 
use; 

 the state of repair which a reasonable person would have expected to find 
for that type of highway; 

 whether the highway authority could reasonably have been expected to 
know that the condition of that part of the highway to which the action 
relates was likely to cause danger to users of the highway; 

 where the highway authority could not reasonably have been expected to 
repair that part of the highway of which the cause of the action arose, what 
warning notices of its condition had been displayed. 
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PRODUCT LIABILITY 

These claims for dangerous goods are made under the Consumer Protection Act 
1987 and contain elements of breach of contract and negligence, all of which should 
be alleged. 

The Consumer Protection Act makes it an offence to manufacture or sell unsafe 
goods, and imposes strict liability on producers and manufacturers of goods. It is 
therefore not necessary to prove negligence. 

There is strict liability for injury caused by the use of an unsafe and defective 
product. However, you must still be able to show causation, and that on a balance of 
probabilities, the defect caused the damage complained of. 

The defendant to such an action will be the person who produced the product or any 
person applying his own brand name to the product, thereby holding himself out as 
the producer or an importer of the unsafe product. In addition, a supplier of a 
defective product will be liable if he fails within a reasonable time to resolve matters 
when so requested, such request being made within a reasonable time after damage 
occurred. Defect is defined as occurring where safety is not such as persons generally 
are entitled to expect. 

 

INJURIES CAUSED BY ANIMALS 

The Animals Act 1971 and the common law regulate these claims. There is a 
distinction between dangerous animals, where strict liability is imposed, and non-
dangerous animals, where liability must be established. These distinctions are 
dictated by the following factors: 

 Whether the injury is of a kind which the animal, unless restrained, was likely to 
cause or which if caused by the animal, was likely to be severe; 

 The likelihood of the injury being due to characteristics of the animal, which are 
not normally found in animals of that species, or not normally found except at 
particular times or in particular circumstances; 

 Whether these circumstances were known to the keeper or person in charge of 
the animal. 
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CHAPTER 3. DEFENCES TO A CLAIM 

There are a number of possible defences to personal injury and accident claims, all of 
which you need to be aware before making your claim. A defence can simply be that 
there is no liability because there was no duty of care, contractual liability or breach 
of statutory duty. Another is that the accident and your loss was not the result of the 
defendant’s actions. This will be a question of fact. Thus, the claim in a car accident 
where you are claiming against someone who applied their brakes suddenly so that 
you drove into the back of them would fail if they were able to show that the brakes 
on your car were defective, and that rather than negligent driving by the motorist in 
front, the real reason for the crash was that you were unable to stop because your 
brakes were not working. 

Another defence could be that, although the accident had been caused by the driver 
of the car, it was beyond his control and there was no negligence on his part. He 
would put the blame on the garage which serviced his car for failing to service his 
brakes, and seek to have them joined in the claim. 

He might also accept that he was negligent, but say that his negligence was not the 
real cause of your injuries, and that these were caused by you not wearing a seat 
belt. In other words, that you contributed not to the accident but to your injuries. 

Another defence is that a defendant did everything reasonable to avoid the injury to 
the defendant. A local authority has a statutory duty to ensure that pavements are 
safe for pedestrians, but their responsibility is not absolute, and they cannot be held 
liable for injury caused to a pedestrian who fell on a pavement that collapsed 
minutes before the accident, providing the local authority had proper procedures to 
deal with such possibilities. 

Apart from these, there are a number of other defences to be aware of (and 
counter) before making a claim. 

 

INEVITABLE ACCIDENTS AND ‘ACTS OF GOD’  

This is the defence of what happened being inevitable, or alternatively an act of 
God.  The difference is that where an accident happens without the involvement of 
humans it is an act of God, and when with human involvement it is an inevitable 
accident. 

In both cases it will be said that there was no negligence on behalf of the defendant. 
The accident could not possibly have been prevented by exercising ordinary care, 
caution and skill, and as it was not caused by the fault of either party, the loss lies 
where it falls. 
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The onus of proving an inevitable accident or act of God will always be on the person 
against whom the negligence is alleged. Once you have alleged negligence against a 
defendant, it will be for him to prove that the accident was inevitable and could not 
have been avoided. 

In a motor accident claim, the defendant must therefore show how the accident 
took place, and that the loss of control of the vehicle alleged could not have been 
avoided by any amount of care and skill. The standard of care and skill required to 
have avoided the accident is high, but not a test of perfection. 

 

‘NOVUS ACTUS INTERVENIENS’ OR A NEW ACT INTERVENING  

This is where an intervening act is alleged as being the real reason for your loss or 
injury. The defence claims that the chain of causation has been broken, and even if 
you are able to show that the defendant acted negligently, he will claim that this was 
not the real cause of your loss and injury. 

Difficulties usually arise where there have been a sequence of events leading up to 
the accident. It will then be necessary for you to show that, on a balance of 
probabilities, the loss you incurred was the consequence of the negligence alleged 
and not the result of some subsequent event. 

 

RISK WILLINGLY ACCEPTED (‘VOLENTI NON FIT INJURIA’) 

This is where the defendant to your claim alleges that you agreed to run the risk of 
the events which led up to of the injuries suffered. The classic case is where you get 
into a car with a driver who you knew to be drunk. By so doing you are accepting the 
risk that he will crash his car and injure you. 

The defence only applies to the risk which a reasonable person would consider you 
to have accepted by your actions. It cannot be taken as a consent to whatever 
caused you injury and loss. The doctrine is limited to the acceptance of risk. 

For the defence to succeed it must be shown that you were fully aware of the risk 
both as to its nature and extent. It must further be shown that by your actions you 
freely and voluntarily accepted the risk. Knowledge of the risk is not enough. 
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CONTRIBUTORY NEGLIGENCE 

A common defence to allegations of liability for loss caused is contributory 
negligence. This is to say that an accident was not all the fault of the defendant and 
that you contributed to your own loss or injuries. 

If it can be shown that you contributed towards your injuries, the amount in 
damages that you will be awarded will be reduced in proportion to the percentage 
that you were to blame. 

Examples of conduct that are likely to constitute contributory negligence include 
failing to wear a seatbelt while a passenger in a motor vehicle, failing to check the 
depth of a swimming pool before diving into it, and crossing a road without looking 
for oncoming traffic. 

Where contributory negligence is alleged, the burden of proof will be on the 
defendant to show that you failed to take proper care in all the circumstances for 
your own safety, and that this failure to take care was a contributory cause of the 
damage suffered. 

Set-off. This is where the defendant seeks to set off a claim on the claimant against 
the claim being made against him. 

 

FAILURE TO MITIGATING YOUR LOSS 

Insurers often talk about a duty on a party to mitigate. This is wrong in law. There is 
no duty to mitigate, only a rule that you cannot recover losses incurred 
unreasonably. The difference is important.  If the other side wishes to allege you 
have incurred losses unreasonably, it is up to them to prove it, not for you to 
disprove it. 

There is a general legal principle that you cannot benefit from a claim, and can only 
be put in the position you would have been in had it not been for the negligent act 
which caused your loss. If you have suffered an injury or loss, you must therefore 
take reasonable steps to avoid additional injury or loss and not allow these to get 
worse. 

A failure to take protective steps after suffering an injury can reduce the amount of 
damages you will be able to recover. 

If, for example, you cut your hand on faulty goods and fail to take proper care of the 
wound so that infection sets in and you lose your hand, the extent of your loss in 
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losing a hand could not be shown to be caused just by the initial cut, but was due to 
your lack of proper medical care. 

Similarly, if through the negligence of another you suffer back injuries and cannot 
work as a bricklayer anymore, you are not entitled to sit at home for the rest of your 
life and claim damages to compensate yourself for the money you would otherwise 
have earned. You must take what other employment and training is available. Your 
claim will be in respect of lost income being the difference between what you earn in 
your new job, and the money you are able to show that you would have earned by 
laying bricks. 

 

THE LIMITATION PERIOD 

It is a defence to a claim for damages for personal injury that the claim was 
commenced after the expiry of the limitation period. The limitation period for 
personal injury claims is generally either three years from the date of the cause of 
action, or the date of knowledge of the event which resulted in your injury, 
whichever is the later. If court proceedings are not issued within this time, the claim 
will become time or statute barred and can be struck out. 

The date of knowledge is not necessarily the date on which the injury or accident 
occurred. It could be the date when you realised that your injury was a consequence 
of the accident or the event which occurred. 

Where a person under a disability is injured, the limitation period does not expire 
until three years after the person ceases to be under the disability. Such will apply to 
a child or a person without mental capacity. With a child, the limitation period will 
start running on his or her 18th birthday. 

The court has a discretion to waive the limitation period, when it appears equitable 
to allow the claimant to proceed, having regard to the degree to which either the 
claimant or defendant are prejudiced. The circumstances of the accident, and your 
conduct and response, once you became aware of your injuries will be considered, 
and the court will also consider whether the person causing the accident acted 
promptly and reasonably, once they knew that their action caused your injuries. 

The court will therefore have regard to all the circumstances of the case, and in 
particular: 

 the length of and reasons for the delay by the claimant; 

 the effect of delay on the cogency of the evidence; 

 the conduct of the defendant after the cause of action arose; 
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 the duration of any disability of the claimant; 

 the extent to which the claimant acted promptly and reasonably, once he knew 
he had a potential claim; 

 any steps taken by the claimant to obtain medical, legal or other expert advice, 
and the nature of the advice received. 

There are also exceptions to the 3 year rule, which apply to accidents overseas and 
those involving air and sea travel. The limitation period does not mean that you do 
not have a claim – it just means that you cannot enforce it through court action.  
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CHAPTER 4. DAMAGES, OR WHAT IS THE CLAIM WORTH 

Once liability has been established, it is then up to you to prove your loss. 

The compensation claimed for a personal injury is known as damages. The purpose 
of an award of damages is to compensate the person who has suffered loss, rather 
than to punish the person who caused that loss. In addition, there is a general rule 
that you may not benefit or make a profit from an accident. You have just to be put 
back in the position, so far as it is possible, you were in before the accident. 

Therefore, the aim of an award of damages in a personal injury claim is to restore 
the injured person to the position that they were in, had it not been for the accident. 
As only a monetary award is possible, an attempt has to be made to put a value on 
the loss incurred by reason of the accident and award an amount in compensation. 

In general, a person liable for an accident – and therefore that person’s insurance 
company – must pay an injured person for: 

 medical care and related expenses; 

 missed work time or other lost income; 

 pain and other physical suffering; 

 permanent physical disability or disfigurement; 

 loss of family, social, and educational experiences, and emotional damages 
resulting from any of the above. 

Damages are divided into ‘general’ damages and ‘special’ damages. 

 

GENERAL DAMAGES  

General damages are to compensate you for the pain and suffering resulting from an 
accident. As such, and unlike special damages, they are not capable of precise 
mathematical calculation. They must be calculated on a subjective basis, which is to 
say that the question will be ‘what has been the effect of the injuries suffered on you 
personally’. It will therefore be necessary to show the effect the accident has had 
upon you and your lifestyle, and have this backed up by medical or other evidence.  

There is a well-established legal principle, sometimes known as the eggshell skull 
rule, that you take your victim as you find him. This means that a defendant will be 
held liable for all of the consequences resulting from an accident in which they were 
liable, even if their victim suffers an unusually high level of damage due to a pre-
existing vulnerability or medical condition.  
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The rule comes from an old case, where a person had a skull as delicate as that of an 
eggshell, of which the person who caused the accident was unaware when he 
injured that person's head, causing the skull unexpectedly to break. The defendant 
was held liable for all damages resulting from the wrongful contact, even though he 
did not intend to cause such severe injury.  

The starting point for valuing general damages is usually the duration of the pain, 
suffering and disability experienced. The longer the injury affects you, the more 
compensation you are entitled to receive. The seriousness of your injuries, and 
therefore the amount of compensation you receive, is determined by the exact 
nature of the injuries, the amount and type of your medical treatment, how long 
your recovery takes, and whether you have any residual or permanent pain or 
disability. A court would consider the following: 

 the severity of your injury; 

 the extent of any disability and its effect on your ability to work, pursue pre-
accident hobbies etc.; 

 the treatment required now and in the future; 

 the frequency of any continuing symptoms; and 

 the possibility of deterioration. 

General damages are usually assessed by considering judicial guidelines and 
comparing previous awards made involving injuries similar to your own.  

Damages will be increased by: 

 the more painful the type of injury you have suffered; 

 the more invasive and longer-lasting your medical treatment; 

 the more obvious the medical evidence of your injury; 

 the longer the recovery period from your injuries; 

 the more serious and visible any permanent effect of your injury. 

What happens in practice is that previous awards are considered which give details 
of the claimant’s circumstances, and these are compared to enable the defendant’s 
insurers to assess likely awards. The award will always be upped or downed by the 
circumstances and nature of the claimant. 

It works like this. John and Jack have each suffered a broken leg in a motor accident 
that was not their fault. John is 20, and Jack is 60. In John’s case he is younger, and 
his leg will heal quicker. That will down his award, as he will be up and about again 
sooner than Jack, and will suffer less pain and inconvenience. However, were John to 
have been an aspiring young footballer, and his career and ability to enjoy his sport 
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would suffer, his award would be upped. If both men would suffer from a limp for 
the rest of their lives, John would get more than would the older Jack. 

The main heads of general damages are: 

 pain, suffering and loss of amenity; 

 handicap on the labour market; 

 future loss of earnings; 

 inability to return to any pre-accident occupation; 

 cost of care (specialist equipment); 

 loss of pension; 

 loss of use of motor vehicle. 

A claim will also include future loss such as to career prospects, loss of future 
earnings, and foreseeable expenses such as the cost of medical care or equipment. 

A claimant is entitled to compensation for pain and suffering both actual and in the 
future caused by the injury, and subsequent medical care. Medical evidence will 
usually be necessary to show the extent of the pain and suffering.  

Loss of amenity can include compensation for: 

 loss of sexual pleasure; 

 inability to enjoy previous pastimes; 

 disfigurement; 

 inability to play games or to walk. 

A provisional award can be made when the medical prognosis is uncertain. Even 
where, in extreme cases, the accident has converted the claimant into a human 
vegetable so that he is unaware of his injuries, he is still entitled to claim for loss of 
function. 

Interest can be paid, and should be claimed on all damages awards. 

 

SPECIAL DAMAGES 

Special damages are to compensate you for the losses and expenses you have 
incurred as a result of your accident. They represent the actual losses and expenses 
you have suffered or incurred to date, and the potential future losses and expenses. 
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These could be such things as the cost of repair to a motor vehicle, damage to 
clothing, loss of earnings and the expense of medical treatment. They include losses 
both now and in the future, as far as can be reasonably foreseen. 

Special damages tend just to be an exercise in arithmetic. It will just be a case of 
proving your financial loss resulting from the accident, and then adding it up. 
Usually, there will be two distinct heads of claim: expenses and loss of earnings. 

You are entitled to recover all expenses actually and reasonably incurred as a result 
of the accident. These would include loss or damage to clothing, medical expenses, 
nursing expenses, travel and the like. However, if the claimant has been maintained 
at public expense in any hospital or nursing home, the savings to him as a result of 
this must be set off against any loss.  

The most common categories of special damages include: 

 loss of earnings or other income; 

 medical expenses; 

 the provision of aids and equipment; 

 the provision of care, whether paid for or gratuitous; 

 inability to care for others; 

 accommodation; 

 increased household charges;  

 gardening and maintenance costs;  

 increased costs in relation to holidays and leisure activities;  

 damaged items. 

 

LOSS OF EARNINGS 

Where you are in secure employment and paid by way of a salary at the time of 
injury, the loss of earnings claim will be relatively easy to calculate. You will be 
entitled to recover your net salary and other emoluments for the period you have 
been absent from your employment as a consequence of your injuries.  Make sure to 
claim all lost emoluments, and not simply obvious items such as loss of earnings and 
use of a company car. These may include loss of concessionary travel and loans, 
private healthcare and insurance and various allowances.  

There is a presumption that your earnings would have continued at the same rate as 
at the date of accident. However, this may not always be the case. It is possible that 
you would have received pay rises, changes to you pay grade, or promotion whilst 
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away from work. In such cases, evidence will be required to establish when and by 
how much your pay would have changed. Usually, the evidence will come from your 
employer or a comparable employee.  

Account also has to be taken where your earnings are affected by overtime, bonuses 
or other irregular payments. Such payments cannot be assessed purely upon an 
historical basis. It does not follow that because payments of this type have been 
previously received they will necessarily continue throughout your period of 
absence. Again, the best source for this type of evidence is likely to be the employer 
or a comparable employee. 

Establishing loss of earnings if you are self-employed can create particular 
difficulties. Historical accounts and tax returns can be used and provide some 
assistance. However, in many cases, there is uncertainty as to what work there were 
would have been available to you had you not been injured. This can be shown 
where there are preexisting contracts for work. Where such certainty of work does 
not exist, historical records are likely to be more important, although inevitably there 
may be arguments in assessing what your income would have been but for the 
accident.  

You are also entitled to claim for earnings, wages or profits from a business which 
you would normally have received, but have lost as a result of your injuries. This will 
just be the amount you would have received after the deduction of tax.  

Any future loss of earnings as a consequence of the accident which can be foreseen 
can be claimed. As such amounts can only be estimated, they are claimed as general 
damages. The usual way of assessing the sum is by the use of the ‘multiplier’. Your 
net annual loss is multiplied by a figure chosen so as to produce an overall sum, 
which is intended to provide compensation for the lost income in the years ahead. 
This will not necessarily be the number of working years left to you, as allowances 
must be made for contingencies such as illness, unforeseen events and the fact that 
you will receive the amount in advance as a lump sum. Thus, an amount for invested 
capital will be taken into consideration.  

In assessing damages for loss of earnings, the tax which you would have had to pay is 
taken into account. If you received state benefits of any kind by way of 
compensation for an injury, this too will be taken into account. A sum paid under an 
insurance policy will not be deducted. Sick pay received however will be deducted. 
Social Security benefits received must be deducted. They will be subject to a ‘claw 
back’ of any DSS payments made by the Department’s Compensation Recovery Unit.  

A schedule of special damages should be prepared and sent to the insurance 
company as soon as possible. An example is in the Appendix. 
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Whenever possible, you should finalise matters by demanding an award to cover all 
future losses. If future losses are uncertain, you can ask for a ‘provisional award’ of 
damages until the quantum can be looked at again once, for example, the extent of 
any injury becomes more apparent.  

Remember that you are not allowed to profit from a claim and be put in a better 
financial position than before the injury. The aim is to return you to the same 
financial position as if you had not suffered the injury. 

You have a duty to mitigate your loss, which means that you must ensure that you 
keep your losses to a minimum. Essentially, you should ask yourself ‘would I incur 
this cost if I knew that I could not recover it from the opponent in my claim?’ 

Damages will generally only be awarded where there is a clear link to the loss or 
injury you have suffered. Sometimes, you may need to refer to the medical expert to 
help confirm that certain types of expense or loss (for example, physiotherapy 
charges or lost earnings) have been incurred as a result of your injury. 

Losses and expenses must be foreseeable. This means that they must be capable of 
being predicted as a loss that might reasonably be incurred as a result of your 
condition/injury. This is largely a matter of common sense. 

You can sometimes ask for interim payments to compensate you for certain losses 
and expenses, as your claim progresses and before final settlement. Interim 
payments can cover treatment costs and lost earnings, but you will usually require 
medical evidence supporting these losses, before the insurance company is prepared 
to issue a cheque. 
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CHAPTER 5. PRESERVING YOUR POSITION 

You are likely to be shocked, outraged, and not in the best frame of mind to deal 
with matters, following an accident. Very possibly, you will be in pain and depressed. 
There are however things which have to be done, and steps to take which cannot be 
delayed. If you do not take immediate steps to document what happened, you could 
leave holes in your case for the person who caused the accident and their insurers to 
crawl through. 

As soon as you feel able, start making notes about the accident. If you do not write 
down everything that happened now, there will be the danger of you missing 
something which could affect your claim and the damages you can recover. It will 
also make it easier to describe the accident and your loss when the time comes. 

Write down everything you remember, starting with what you were doing and where 
you were going, anyone that was with you, the time and the weather. Put down 
everything you saw and heard and include anything that anybody said about the 
accident. 

Notes to remind you prepared just after the accident can be useful evidence, and 
they will remind you better than relying on memory when you come to make your 
claim. Always date and sign them. Make a record of everything that happened and is 
happening, and exactly what happened. Include how you are feeling and the 
immediate effect of your injuries. 

Get into the habit of writing down anything and everything which might affect your 
claim. Every time you remember something, write it down. As soon as your head is 
reasonably clear, write down everything you can remember about the accident. 
Include details of those who were present and may have witnessed what happened. 
Don't forget to include anything which you heard somebody say. 

Most importantly, deal with your injuries. You need to record a note of all the pain 
and discomfort at the time. Keep this up to date until the claim is settled. If you have 
not been able to attend any social functions or miss out on business engagements, 
note these together with such things as loss of sleep and continuing discomfort. 

There may well be such things as missed meetings with friends and broken business 
or social events which can add value to your claim, and are easily missed out if not 
recorded. It can also be worth writing down conversations you will have with other 
people about the accident, as you could need to call them to confirm your position at 
a later time. 

Make regular notes of the pain and discomfort being suffered, and such things as 
loss of sleep and problems caused in your daily life. Notes on these will help you 
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report them to the doctor if you seek medical treatment, and get them put into the 
medical notes. 

 

EVIDENCE 

Evidence to support your claim should be gathered when it is fresh. Evidence from 
the scene of the accident which has not been obtained or photographed can 
disappear, be altered or repaired and be no longer available. Secure it whilst you 
can, so it is available as evidence of how it was and appeared at the time of the 
accident. 

Take a photograph of the accident scene as soon as you are able. Sometimes, with a 
motor vehicle accident you will need to take a photograph of the scene at the same 
time of day as your accident occurred, to show the amount of traffic at that time. 
Return to the accident scene at a later date, when you may well find something 
which you were not aware of at the time the accident occurred. 

If your camera (or mobile phone) has a facility for showing the date and time at 
which the photograph was taken, use it. Take a number of photographs from 
different angles and possibly a video. You will be able to select later the photographs 
you choose to disclose to the insurance company. Show as much detail as possible. 
Sometimes, the photographs you take will reveal details of the scene which you did 
not notice at first. 

Photographs are difficult to contradict. They will also show the insurance company 
that you are organised and have a fully prepared claim, should they choose to be 
awkward and put up a fight. 

If your claim is in respect of a motor accident, photographs showing the scene and 
damage to your vehicle may help to show the severity of the accident and thereby 
support your claim for injury which is not obviously supported by medical evidence. 

 

WITNESSES 

Having a witness to what happened is immensely valuable. Where there is a witness 
to support your case, the insurance company will not usually argue liability, unless 
they have a witness to support a different version of events. This may be unlikely, as 
you will be way ahead of them in organising evidence of the incident. 

Statements made from witnesses to an accident are of far greater value if made 
immediately after the incident, when what happened is fresh in their minds. People's 
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memories fade and recollections are not so reliable after time. People also disappear 
and a witness may not be available if you delay. 

Return to the scene as soon as you can, and look for people who work or live nearby 
or may have some knowledge of what happened. There may well be someone who 
can tell you about previous accidents and a dangerous environment about which 
nothing has been done. 

Apart from supporting what you believed to have happened, a witness may also be 
able to provide evidence of which you were not aware to show who was at fault. 
Even somebody who did not actually see the accident may have seen you afterwards 
and be in a position to confirm that you were injured. Also, there may be people 
who, although not having seen the accident, may have heard it discussed and be able 
to give you details of those who saw what happened, to enable you to get 
statements from them. 

Most potential witnesses are helpful and cooperative, and will be only too pleased to 
help you. If you find someone who can confirm that the accident was someone else's 
fault, write down their name, address and telephone number. Discuss with them 
what happened in a friendly and informal fashion. 

The important thing is to get them on your side. If they are helpful and cooperative, 
ask them nicely if they would mind if you wrote out what they have said and send it 
to them to sign and confirm as you will need an independent statement for your 
insurance claim. If they agree, write out what they said as soon as you get home, and 
send it to them with a request to review and sign and return. 

The best ways to preserve evidence of your injuries are by reporting all of them 
promptly to your doctor or other medical provider, and by photographing any visible 
marks, cuts, bruises, or swelling, including any casts, splints, bandages, or other 
devices that you are using on your own or based on a doctor’s diagnosis. 

You must therefore make sure that you get immediate medical attention. You will 
need medical evidence to support a claim for personal injuries. You are not going to 
be able to recover much for your injuries, if the insurance company is able to argue 
that your injuries were not bad enough to report to a doctor. It is no use saying, 
when you make your claim, that you were suffering pain and discomfort, if you did 
nothing about it by way of getting treatment. Apart from this, you need to show that 
you have complied with your duty to mitigate your loss by obtaining medical 
treatment. 

Don't forget to keep a record of travelling and other costs which might be involved in 
attending your doctor’s surgery or the hospital. 
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It sometimes happens that, at the time of an accident, the person responsible will 
apologise and admit liability. Very often, after the shock of what they have done has 
worn off, they will backpedal and try to retract their admission of liability. Also, 
people present may say to you that they saw what happened and that it was a 
certain person's fault. 

When this happens, you should always send a brief letter to the person involved, 
confirming what was said. Should at a later date they deny it, the question will be 
asked as to why they did not reply to your letter setting out what they are now 
saying. 

The letter need only be brief, along the lines of: 

‘Dear Mrs Smith, 

I am just writing to confirm our conversation following the accident last week in the 
'Happy Fryer' fish and chip shop, when I slipped and fell on a packet of chips that had 
been left lying on the floor. You told me that there was often dropped food left and 
not swept up at the shop, and that you were aware that these dropped chips had 
been lying on the floor for many hours. 

Thank you for your assistance in this matter. 

Yours sincerely…’ 

 

NOTIFYING YOUR INSURER 

The insurer of the person who was at fault for the accident will usually pay for all of 
your claim. However, you must notify your own insurers straightaway if it is a motor 
accident claim, or if you have insurance to cover the type of accident. 

This is a requirement, even though you may not be making the claim under your 
policy. It will be a term of your policy, and in these early days there will always be the 
possibility that you will need to involve your insurance company in one way or 
another. To protect yourself against the unexpected, let your insurance know what 
has happened as soon as you can. If this is by telephone, you should follow up with a 
short letter confirming what was said. 

There is always the possibility that you may need to claim under your own policy, in 
addition to or instead of, a claim against the third party if: 



 

 

31 

 

 you have an accident in which both driver and owner are uninsured or an 
accident with a hit-and-run driver. You will also have to file a claim with the 
Motor Insurers Bureau; 

 you have an accident in which the insurance coverage of the person at fault is 
not enough to fully cover your damages; 

 you want an immediate payment to cover your expenses. 

There are advantages to claiming property damage under your own policy rather 
than making a third party claim. Your own insurance company is likely to settle with 
you more quickly. This is because if you have comprehensive cover, it will pay 
regardless of fault. A third party claim is paid only if the other party’s fault is shown, 
and that often takes some time if the other insurance company dispute the degree 
to which it’s insured was responsible for the accident, or may simply stall to see 
whether you will give in on the issue of liability. Your own insurance company must 
reimburse you immediately after you have complied with its rules regarding 
inspection and estimates, and you have agreed on a repair amount. 

However, unlike a third party claim, your policy may restrict the amount you can 
claim for items that were inside your vehicle, and payment for car rental and other 
replacement transportation costs. 

In addition, your policy may be subject to an excess and you will have to pay the first 
amount of your claim. If the amount is large, it can present a problem in getting your 
car repaired. 

Another disadvantage is that the rules set by your insurance policy for processing a 
claim under your collision coverage may be more restrictive than the process of a 
third party claim. For example, your collision coverage may require more 
troublesome inspections of the car and estimates of the work, before you can get 
approval for repairs. By contrast, the other driver’s insurance company has no right 
to enforce any such specific rules during the course of your claim. 

Your insurance company may send you a form entitled Right of Subrogation. This 
form says that if your insurance company pays you any compensation under your 
own policy, the company then has the right to recover that money from whoever 
was responsible for the accident. Once your insurance company pays you, it stands 
in your shoes with regard to the damage for which it compensated you. For example, 
if you have your own insurance company pay for the repair of your vehicle instead of 
waiting to settle a property damage claim against another driver, your company may 
recover that amount from the other driver’s insurance company. Once your own 
company pays you, you may not personally pursue a claim for the same property 
damage against the other party, except to the extent that you were not 
compensated for any deductible under your own policy. 
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Most policies say that, in order to be entitled to collect on a claim under your own 
policy, you must cooperate with the insurance company in its investigation of the 
accident. That means that, if asked, you must give it the names of witnesses, the 
medical providers you are seeing, and a statement about how the accident 
happened. 

If you intend to file a claim under the collision or vehicle damage coverage of your 
own auto policy, you must allow your insurance company to inspect the damage 
before you have it repaired. The letter to your insurers will simply say: 

‘Dear Sirs, 

Insured: … 

Policy number: … 

On the (date) I was involved in a motor accident in which I received personal injuries 
and damage to my vehicle at the (location of accident). The other person involved in 
the accident was (name of third party), who was driving a (third party's vehicle). 

At this time, I intend to proceed against the third party rather than file a claim under 
my own motor vehicle policy. However, I wish to put you on notice of the accident, 
and in so doing reserve my rights to file a claim under my own policy. 

Yours sincerely…’ 
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CHAPTER 6. WHO TO CLAIM AGAINST  

Once you have got yourself organised and preserved all the evidence, you can start 
the claim process. The first thing must be to decide against whom you will claim. 

When considering who could be liable, be creative. Write down every one possible. 
You can always narrow down the list later. 

Who may be liable will depend upon the type of accident. In a motor vehicle 
accident those liable could be: 

• the drivers of all the vehicles involved;  

• the owners of the vehicles, if different from the drivers; 

• the employer of the drivers; 

• the parents of a minor who contributed to the accident; 

• anyone not in the vehicle, but who may have contributed, such as a pedestrian 
who walked into the road or someone who allowed something to obstruct or 
interfere with the highway; 

• the Motor Insurance Bureau, if it seems that a driver may have been uninsured. 

The persons liable for a slip and fall could be: 

• a person who caused you to slip or fall; 

• the owner of the property on which you fell; 

• the tenant of the property; 

• the owner of the business; 

• the parents of a minor; 

• the employer of a person involved. 

Those liable for a defective product could be: 

• the shop or retailer where you acquired the product; 

• the manufacturer of the product. 
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CHAPTER 7. THE NOTIFICATION LETTER  

A word of warning. Third party insurers sometimes call you and offer a settlement 
straight after an accident. Don’t fall for it and take their bait. They are trying to get 
you to settle for a small amount, before you know fully what your injuries are and 
how much your claim is really worth. Agreeing may seem like a simple way to get 
compensation without having to go through the claims process, and a quick 
settlement is often tempting, but it will almost certainly cost you money and very 
probably quite a lot. 

Another word of warning is not to sign anything. Among the first things you may 
receive in the post from an insurance company handling an accident claim are 
various forms an adjuster may describe to you as ‘just routine’ or ‘normal 
procedure’. However, these forms may give the insurance company direct access to 
your medical, personal or work records – or even be a disguised release from any 
liability for the accident. No matter what an adjuster says about any forms, do not 
sign anything sent to you by another person’s insurance company. 

Give notice of your intention to make a claim to the third party’s insurer as soon as 
you possibly can. It will put the insurance companies on notice, and allow them to 
start their procedures and obtaining what they need to know before they are able to 
make a settlement offer. It will also show that you are ‘on the ball’, know what you 
are doing and determined to proceed with your claim. 

Giving notice is not difficult, as at this stage you do not need to prove who was at 
fault and responsible for the accident. All you need to know is who could be 
responsible. 

These people must be notified that there was an accident, you suffered loss or injury 
and intend to make a claim. This should be done as soon as possible, as not only will 
this result in your claim being settled earlier, but also it could lead to questions being 
asked about the delay, if you do not proceed at once. 

You should send a notification letter to everyone that could conceivably be liable. If 
you know the insurance company of someone that might be liable, it may speed the 
process to write to them directly, even if you have been told that they will be 
informed by their insured. 

The notification letter will only give basic information and request a written 
acknowledgement. There is no need at this stage to go into liability or the extent of 
your injuries. This will come later. 

The initial notification letter should do the following: 
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 Provide your name and address. You do not have to include your phone number 
if you do not want to. Once you begin dealing with an insurance adjuster though, 
you will probably want to be able to communicate over the phone as well as by 
letter. You are free to put whatever restrictions you want on such calls — for 
example, only at home but not at work, or vice versa; only in the evening but not 
during the day, or vice versa. E-mail communication can very much speed things 
along and you should give an e-mail address, and perhaps ask that 
correspondence should be by e-mail. 

 Include the date, approximate time of day, and general location of the accident. 
The details of the location, if they become important, can be discussed later. In 
this letter you need only to give a description identifying the accident you are 
talking about, for example: ‘at the intersection of Northgate and Barton Streets’, 
or ‘at your store in the Millennium Shopping Centre’. 

 If your letter is to an individual or business rather than to an insurance company, 
ask those involved to refer the matter at once to their insurance company, and 
request that they inform you by return letter which insurance company it is. 

 If your letter is directly to an insurance company, ask that it confirm by return 
letter whom it represents and whether it is aware of anyone else who might be 
responsible for the accident. 

 If you are writing to your own motor insurance company after a car accident, 
include not only information about the accident but also the basic information 
you have about the other driver and vehicle — name, address, telephone 
number, license number, and insurance policy. 

It is a neat trick and shows professionalism to enclose a further copy of your letter 
for them to send to their insurance company. Always keep a copy of the letter for 
your own records. 

It is usually unnecessary to send your notification letter by registered or recorded 
post. However, if no reply is received within a reasonable period, you should send a 
letter again, this time by registered post. 

As we said above, it is not unknown for unscrupulous insurers to telephone you the 
moment they realise that a claim is going to be made, to either get you to say 
something about your loss and injuries and perhaps make a written statement. They 
may also make a quick offer of settlement. If this happens, it is not because the 
insurance company is very efficient and certainly not because they want to help you 
by settling straight away. If they make you a settlement offer, you can be absolutely 
certain that it will be way below what they expect to have to pay out if they are hit 
with a properly prepared claim. Do not fall for it and make absolutely certain that 
they do not trick you into saying something about your injuries (or lack of them) 
which they could then use to reduce your claim. 
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Always stay calm and polite, and: 

 identify the person you are speaking to; 

 give only your personal information; 

 give no details of the accident; 

 give no details of your injuries; 

 say that you will not discuss matters at this stage on the telephone but only in 
writing;  

 make a note of the call and what was said. 

In your first contact with an insurance adjuster, make it clear that you will not be 
discussing much on the phone. Not only should you give very limited information in 
this first phone call, as above, but you should also set clear limits on any further 
phone contact. 

Let the adjuster know that until you have finished investigating the accident and 
have completed medical treatment, you do not want to discuss any further either 
how the accident happened, what your injuries are, or what a settlement amount 
should be. Ask that the adjuster communicate with you in writing, until you present 
your written demand for compensation and actual settlement negotiations begin. 

Initial contact with your own insurance company is slightly different. Your 
relationship with your own insurance company is based on your policy, which is a 
contract between you and your insurer. You may be obligated by the rules of the 
policy to provide your company with more information than you would to someone 
else’s insurance company. 

 

THE MOTOR INSURERS’ BUREAU (MIB)  

There are numerous cars and drivers on the road without any insurance – in large 
part because of the inflated cost of that insurance. If you have an accident with an 
uninsured vehicle or driver, the place to turn for compensation for your injuries is 
the Motor Insurers’ Bureau. 

The MIB is a body set up by the insurance industry to meet judgments obtained 
against uninsured motorists, and also to meet claims against untraced motorists. If it 
turns out that a motorist who has caused injury is uninsured, then the MIB must be 
informed. It will be necessary to obtain a court judgment against the uninsured 
motorist, but if the judgment is not paid within seven days, the MIB will pay the 
judgment.  If the motorist who has caused your injury cannot be traced, the MIB will 
make an award, providing it is possible to show that the injury must, on the balance 

http://www.mib.org.uk/Company+Information/en/Contact+Information/Default.htm
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of probability, have been caused by the untraced motorist, and that the person 
responsible for the injury cannot be traced. 
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CHAPTER 8. PREPARING YOUR CLAIM 

Before you write to the person who caused the accident or their insurers demanding 
compensation, you must calmly gather and document all the information needed to 
establish and quantify your claim. Gather and organise information concerning who 
was at fault. Remember that your recollections and those of witnesses will fade with 
time, and will be more accurate and valuable if written down as soon as possible 
after the accident. Contact any witnesses and confirm what they saw and are willing 
to say. Write this down and ask them to sign it. 

Apart from witnesses, there will be other information and records needed to prove 
your claim. 

 

MEDICAL RECORDS 

You are entitled to a copy of the medical record relating to treatment received after 
the accident. As this relates to you, it is only a case of asking and paying an 
administration fee. Request your medical record from everyone who has treated you 
for injury after the accident. 

Request copies of the medical record from everyone who dealt with your injuries. 
This will include your GP, the hospital, and any specialist who you were referred to. 
In most cases a written request will have to be made, but check with the secretary 
who deals with these requests. An example letter of request is below. 

Doctors, nurses and other medical staff are all trained and obliged to keep detailed 
medical records of everything they observe and what you say when attending for 
treatment. You are entitled to a copy of the record, and will usually only have to ask 
and pay the copying charge. It often helps to explain that the purpose is in 
connection with an accident claim and that you are not intending to complain about 
the treatment provided. 

You are entitled to have the travelling cost of attending for medical treatment 
included in your claim. The records will also be proof of your attendance, and 
substantiate any claim for travelling expenses and loss of earnings. 

‘Medical Records Dept. 

Bogtown Royal Infirmary 

Dear Sirs, 
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On 1 January 2015, I attended the A&E unit at the hospital, following an accident 
when I was knocked off my bicycle by a passing motorist. I arrived at the hospital at 
approximately 9.00 p.m. and was attended by Doctor Gillespie. 

I will be grateful if you will please provide copies of the medical notes relating to my 
attendance, and will of course agree to pay your reasonable copying costs. 

Should any questions or difficulties arise, I can be telephoned on 079999333. 

Yours faithfully…’ 

 

POLICE INCIDENT REPORTS 

If the police were involved, obtain a copy of the police accident or incident report. 
The police are obliged to make and keep a written record when they attend an 
incident, and you will be entitled to a copy – although you will have to pay. 

A written request for the accident report will have to be made to the relevant 
constabulary, together with a cheque for the fee. Your request should contain the 
date, time and location of the accident, and details of the vehicles involved. 

Some police accident reports will contain the attending officer’s opinion on who was 
to blame. It will show whether any road traffic offence was committed in the opinion 
of the officer, and whether police action was taken. As such, it can be very useful in 
establishing who was responsible for an accident. If there has been a conviction for a 
driving offence following the accident, it will be necessary to obtain a certificate of 
conviction from the court which convicted the defendant. This will then be 
irrefutable evidence against the third party. 

Remember that what is said may only be the officer’s opinion and this will not be 
conclusive, unless the officer actually witnessed the accident. However, the opinion 
of an experienced traffic officer used to dealing with accidents is of considerable 
value by itself. 

 

CLAIMING LOSS OF INCOME 

If you are employed, ask your employer to provide a letter on the company 
notepaper showing what income you will have lost through absence from work 
following the accident. 
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If you are self-employed it is a little more difficult, as you will have to prepare a 
schedule showing how much work time you lost, and then establish what you might 
have earned, had you been able to work. You may well be able to support this by 
copies from your diary or letters from customers. Proof of lost earnings will have to 
come from showing how much you were earning before the accident, with possibly 
contemplation of this from your accountant. 

In a workplace accident, a report of what happened should be entered in an accident 
book. A copy of the entry should be obtained. With a slip and trip, the occupier of 
the property is obliged to make a note of the incident, and you should ask for a copy. 
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CHAPTER 9. THE DEMAND LETTER 

Your demand letter is the basis of your claim. It should be comprehensive and deal 
fully with the twin elements of liability, and the damage and loss arising from the 
accident. 

It should include why the person is liable to compensate you for your loss, and then 
go on to set out the special and general damages you are claiming. It will usually end 
up with a demand that the insurance company pay you a lump sum in full, and final 
settlement of the claim. 

You should set out your strongest arguments including: 

• what your injuries were and are; 

• what your medical treatment was; 

• what your income loss was; 

• what other damages you suffered. 

A good demand letter will demonstrate your organisation, understanding and 
preparation of your claim. Include with it as attachments any documents, 
photographs or statements which go to support your case. 

Supporting documents to enclose with your demand letter might include: 

 a police report, reference to the Highway Code, or any other document 
supporting your contention that the insured person broke a road traffic law; 

 photos of the accident scene; 

 witness statements, supporting your description of how the accident happened; 

 any other document supporting your contention that the other person was at 
fault in the accident; 

 photos of your injury; 

 your medical records, arranged according to each medical provider – that is, all 
your records from Dr X together in chronological order, then all records from Dr 
Y or the hospital; 

 documents or letters showing your loss of income; 

 documents showing other losses you suffered, such as the invitation to a 
wedding you missed, or theatre tickets for a performance you could not attend. 

Because a demand letter is the beginning of the negotiation process, make your 
claim as strong and convincing as possible. Even if you know of weaknesses in your 
argument, do not discuss them in the demand letter. If an insurance adjuster spots a 
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weakness, it will come up during negotiations and you can deal with it then. If the 
insurance adjuster does not bring up the weakness in your argument, you are under 
no obligation to do so. 

The demand letter sets out your version of the case and the range of your demand. It 
can also demonstrate to the insurance company your understanding, organization, 
and preparation of your claim. In other words, a good demand letter – clear, 
organized, including all useful information – sets the scene for a good settlement. 

When the insurance company receives your demand letter, they will compare what 
you are saying with the information they hold on file. In all probability, the process of 
back and forth negotiation will then commence. This will usually be by letter, unless 
you have agreed to e-mail correspondence, which will be a lot quicker and probably 
easier. Be wary of telephone discussions. 

It is always best to start off the letter by dealing with liability and why their insured is 
liable to you. Include this in a brief summary of the circumstances surrounding the 
accident, being careful to mention any aspects affecting the liability. 

For example: 

‘At the time of the accident, I was driving with good day light visibility and within the 
speed limit along the High Street. As I approached the traffic lights with Chestnut 
Avenue which were showing green, your insured drove across the lights and crashed 
into the driver's side of my car.’ 

To confirm liability, you may then wish to go on and say: 

‘The police subsequently attended the scene of the accident, and I attach a copy of 
the police accident report, which is self-explanatory. Your insured subsequently 
received a summons, and on 1st February was convicted at the Bogtown 
Magistrate’s Court of driving without due care and attention.’ 

In a case such as this, there will be no need to say any more, and you can go on to 
deal with the extent of your injuries and the cost of repairs to your car. 

In most cases, it is psychologically better to put your best point first. Develop these, 
and then throw in other factors to support your case. You might want to mention 
such things as: 

 the extent of outside support from witnesses you have available and will call if 
needed; 

 a breach of the Highway Code or a statutory provision; 

 any information you have about the character or previous offences of the 
person involved. Where the other party to an accident has been convicted of an 
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offence in connection with the accident, such as dangerous driving, the 
conviction may be relied upon to prove negligent driving in a civil case; 

 your motoring experience and good record. 

Carefully selected words can strengthen and emphasise your case. Thus, you say that 
you did not just ‘have the right of way’ – ‘you clearly and obviously had the right of 
way’. The other driver did not just drive into you – ‘he drove at speed into you’. 

An insurance assessor will always be looking for ways to suggest that you were in 
some way careless or contributed to the accident. Knock this on the head once and 
for all by denying it in your letter, and showing that you are well aware of the law 
and have considered this. 

Do not admit any fault and confirm this in such a way as by attaching a police 
accident report showing that no criticism was made of your driving. If the claim 
arises from a fall, say that you were walking normally wearing proper shoes. 

Next, you should deal with the consequences of the accident. Set out the pain and 
suffering you have had and the effect of your injuries on your daily life. Permanent 
injuries will have a dramatic effect on the amount of your claim, and so should be 
mentioned even if only a small scar or lingering soreness. 

Emphasise the time your recovery has taken or will take. Use medical terms 
whenever possible when describing your injuries. This will show that you know what 
you're talking about. You can get these from the internet if needed, possibly with 
other useful information if you research your injury. 

A chronology can be a useful method to explain the results of your injuries. Use your 
notes when preparing this. 

Move on next to deal with the money which the accident has cost you. Show your 
loss of income simply by setting out the period during which you were away from 
work, and the money you would have received during that time. You should deduct 
from this any amounts received in sickness benefit etc. 

If you are self-employed, you will have to explain your loss of income in more detail. 

Attach to your letter invoices or receipts for money you have paid out consequential 
to the accident. Very often, the insurance company will pay major items such as 
repair of your motor vehicle directly to those carrying out the work, and you need 
only to make sure that the settlement includes these direct payments. 

The last paragraph of your demand letter should contain the amount you require to 
settle the claim. Before naming this amount, very briefly repeat the strongest part of 
your argument, such as the extreme pain you have suffered and dangerous 
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behaviour of their insured. You will of course start the negotiating process by 
requesting an amount higher than that which you would secretly accept. Appreciate 
that this is only the beginning of the negotiating process. You start high, they start 
low and hopefully you will meet in the middle. However, you must be sensible or you 
will lose credibility (and respect) if your claim is outrageously high. It will be ignored 
as a meaningless number and you will be getting nowhere. As a rule of thumb, you 
should probably not ask for more than 50% over what you would accept as the 
worth of your claim. 

Send copies of all supporting documents with your demand letter. Statements from 
witnesses, photographs, police accident reports, medical records and invoices for 
money spent. 

Mentioning in your demand letter that you have supporting witnesses may be 
enough to convince the insurance company that you can prove the other side was at 
fault. This is particularly true if you have directly quoted from or sent a written 
witness statement along with your demand letter. 

However, an insurance adjuster may ask you for the names and addresses of your 
witnesses to speak with them directly. It makes no sense at this point for you to 
refuse to identify a witness you have already told the insurance company about. 
Refusing to give the insurance company your witnesses’ details will raise suspicions 
as to the truth of their evidence, and if the claim goes to court it will be information 
to which they are entitled. 

 

FACTORS WHICH WILL AFFECT THE AMOUNT OF YOUR CLAIM 

The following will increase an award for personal injury, and you should ensure that 
you include details of any of the following which are appropriate in your demand 
letter: 

 broken bones, head or joint injury, nerve damage and similar ‘hard’ injuries; 

 treatment by a specialist or medical consultant; 

 long treatment period; 

 long recovery period; 

 extensive medication; 

 permanent injury such as scarring, weakness or loss of mobility; 

 physical or emotional distress; 

 daily life disruption; 

 no contributory negligence by you; 
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 witness support for your version of events; 

 the evidence of the person held liable not being credible. 

However, the following may lower the award: 

 absence from work and loss of earnings, as a consequence of diagnosis rather 
than treatment; 

 treatment by non-medical or unregistered practitioners;  

 absence of medication; 

 short treatment period; 

 short recovery period; 

 no permanent injury; 

 no physical or emotional problems following original accident;  

 your contributory negligence; 

 no witnesses; 

 lack of organisation on your part.  
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CHAPTER 10. NEGOTIATIONS 

Settling a case involves negotiating, and at the end of the day this can be little more 
than ‘horse trading’. However, the stronger your case is put and the better any 
‘holes’ in your claim are plugged, the stronger your bargaining position. All 
negotiations are carried out usually on a ‘without prejudice’ basis. This means they 
cannot be brought to the attention of the court should court proceedings ever be 
necessary, and you are not legally bound by a without prejudice offer, unless it is 
accepted. 

The negotiating process should start soon after the insurance company receives your 
demand letter. Before it takes place, you may well receive a letter from the 
insurance company saying that they ‘reserve their rights’ and are investigating the 
claim. 

You may receive a telephone call or letter from the assessor within a week or so, and 
once he has had the opportunity to consider your claim. If you do not do so within a 
fortnight, you can telephone the insurance companies claim department quoting the 
reference. If you are told that they have not had the opportunity to consider the 
claim yet, ask them to confirm a date when this will be done. 

Before you can start to negotiate, you must fully appreciate the basis of your claim, 
its strengths and its weaknesses, and most importantly the level of damages 
appropriate. These will be the level of damages which a court would be likely to 
award if you proved liability. Prepare your schedule of special damages, and attach 
to it proof of every item of expenditure. 

An insurance company has a right to see evidence that shows something about how 
the accident happened or how badly you were injured. You can either provide a 
photo of evidence, or if the adjuster requests, arrange for the adjuster or other 
representative of the insurance company to view the evidence in person. Do not, 
however, let the insurance company take away from you, even temporarily, any 
piece of evidence you have. Once the evidence is out of your hands, you cannot be 
sure that it won’t be changed, modified, or lost.  

Never accept the first offer. It is unlikely to be their last. Standard practice is to offer 
low and throw doubt on liability. You are being tested and you must show that you 
are confident of what your claim is worth. Do not reduce the amount you are asking 
for. If the offer is made by telephone, make a careful note of what is said. Only if 
sustainable reasons for the lower offer are given should you consider reducing your 
claim at this time. 

Stand back from your case, put on the hat of devil’s advocate, and imagine what 
your opponent is going to say to oppose your claim. Plug those holes in your case at 
the outset of negotiations. Keep totally professional, polite, and to the point and 
avoid emotion. Sympathy with your position is not something that will sway an 
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experienced insurance company claim assessor. His job is to save his company 
money. He knows that often this will be done by avoiding a court hearing, but will 
play on an assumption that you may not be prepared to take it all the way. 
Disillusion him in respect of this. 

 

CLAIM ASSESSORS  

Negotiations will be with an insurance company claim assessor, and it is always a 
good idea to have some knowledge of the nature of those you are negotiating with. 

Claim assessors (as we will call them although they have a range of titles) work either 
for the insurance company dealing with the claim, or sometimes for an independent 
firm of claim adjusters appointed by the insurance company. In either case, their role 
is to look after the interests of the insurer, which is another way of saying to settle 
the claim for as small an amount as possible. Some assessors have authority to agree 
a settlement, whilst others, having negotiated an amount, must obtain approval 
from a supervisor. 

The important thing is not to be in awe of them and certainly not to be intimidated. 
Some are fairer and more ethical than others, but in all cases you will have one big 
advantage. You know the case and your claim better than they do. They may very 
well have greater experience of the procedure and deal with this sort of thing day in 
and day out, but their success is measured on settling claims rather than allowing 
them to escalate into expensive court proceedings. They will not win promotion by 
spending their employer’s money on court proceedings over relatively small 
amounts and running the risk of having court costs added to the settlement which 
has to be paid. 

Another thing to remember is that, just like you, the claim assessor does not have 
any legal training and probably knows no more about the relevant law than you do 
having read this book. His only advantage over you will be his experience of dealing 
with claims and knowledge of the procedure. This will not be matched by the 
advantage you have of a well-prepared claim, of which you will have personal 
knowledge. 

The assessor will probably have 50 or so similar cases to deal with and is likely to 
have only a passing knowledge of yours. So do not feel that there is a negotiating 
disadvantage. 

Some insurance assessors are easier to deal with than others. Some will appear very 
friendly and sympathetic to your case. Do not be fooled by this, as they are not your 
friend but somebody paid, and with a career dependent upon paying you as little as 
possible. However, play the game with them and be as friendly and congenial as you 
like, which can only help your bargaining power. 
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Other assessors however – fortunately few – are just the opposite of being friendly 
and cooperative. They seem to approach negotiation with the view that, as a 
claimant, you are acting in bad faith with an intention of ripping off their company 
with an unjustifiable claim. Whether this is through their personality or company 
policy it is never possible to say. 

If you are unfortunate enough to be dealing with one of these assessors, you must 
stay calm, business-like, and just stick to your arguments. If they refuse to budge 
from a low offer, the reason is probably to intimidate or frustrate you rather than 
any proper justification. 

The answer is likely to be perseverance. Keep up the pressure by regular telephone 
calls, e-mails, or letters on a weekly basis. 

You can also remind the assessor of their company's duty of good faith. The 
insurance industry is heavily regulated, and conduct which could amount to bad faith 
can be the subject of investigation by the insurance ombudsman or their 
professional body. 

Assessors do not like claims to go to court. This incurs significant extra cost for their 
company, and is likely to be a black mark to them for failing to settle. 

If they do not settle your claim, the file will be taken from them and passed to their 
legal department, which could result in further criticism for them. 

It could also result in their insured having to go to court and give evidence, which 
they are unlikely to want. They will not be pleased with their insurance company for 
not settling the claim outside of court. Often, they will not be prepared to go to 
court, and if they do will not prove to be a good witness. 

The consequence of this is that threats of issuing court proceedings will often result 
in an acceptable settlement offer. If you make such a threat, you should set a date 
after which proceedings will be issued if a satisfactory settlement has not been 
reached. 

Do not forget however that if you threaten court proceedings and do not take them, 
you will have lost all credibility and are likely to have no alternative other than to 
accept what is on the table. If you are not genuinely prepared to take the matter to 
court, do not threaten it. 

Another possibility with an awkward assessor might be to go over his head. Either 
write or speak to his supervisor. You would be perfectly entitled to ask the 
supervisor to review the claim. 

Be calm and straightforward. Insurance adjusters are often overworked and 
underpaid, and they hear a lot of hard luck stories every day. They are also human, 
which means they don’t respond well to abuse or to hysterics. Even if you get an 
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inconsiderate or unsympathetic adjuster, keep your cool and don’t get into a 
personal battle; there are other and better ways to deal with an uncooperative 
adjuster. 

Your job is simply to show the adjuster that you know how the process works and 
that your claim is an honest one. Let the adjuster know you believe in the facts you 
have presented. Avoid high emotions. If you show the adjuster you are making a 
good-faith claim, you will likely get a good-faith settlement offer in return. 

 

HAGGLING 

Negotiation is little more than haggling. It’s not dissimilar to buying something at a 
car boot sale. You know what you want and the adjuster knows how much he could 
settle for. You therefore go through a process of testing each other, bluff and 
bluster, until eventually a figure is agreed upon. It is likely to be something like this: 

 You ask for a high amount in your demand letter; 

 The assessor will look for weaknesses in your claim, relating either to the 
amount of damages or questions over liability; 

 The assessor makes a low counter-offer, pointing out any weaknesses to test 
you and try to find out how desperate to settle you are; 

 You will respond to what is said but not lower your demand; 

 The assessor increases his offer; 

 You concede a certain amount; 

 This is either accepted or you go round again. 

The eventual settlement could well depend upon your bluff. However, the 
willingness to settle will very much depend upon you showing determination and 
above all a well prepared and documented case. It may also depend upon how much 
of a hurry you are in to settle, and of course your demands being reasonable. 

Here are some tips of which to be aware whilst you are engaged in the negotiating 
process: 

 Be organized. Keep a running note of the dates and times of all telephone 
conversations and what was said. Consider the need to confirm the content of a 
telephone call in writing. If you agree to provide the adjuster with further 
information do this efficiently and promptly. 

 Try not to appear to be in a hurry. Do not give the impression of being over 
anxious to settle. Very often a low initial offer will be made and then there will be 
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no further contact, to test whether you are too impatient to continue negotiating. 
Remember, the assessor will be just as anxious to settle quickly as you are. He has 
new matters coming in all the time and wishes to close the file on old cases. 

 Although you have to be patient, you must also be persistent. Keep the assessor 
up to the mark and pressurize him. If he says he will do something, make sure that 
he does. If something is promised, extract a date for when it will be done. Show 
your efficiency by putting everything verbally agreed in a letter of confirmation. 
Make sure you are not forgotten and, although you should not pester the 
assessor, make sure he knows that you are there. 

 Be pleasant and respectful. The assessor dealing with your claim will be a human 
being, and in all probability overworked and underpaid. There is little point in 
making his life difficult. Show that your claim is an honest one and that you are 
not out to trick or deceive the insurance company, and the assessor will be more 
amenable to an acceptable settlement. 

 If an offer made is sensible, you should only probably need to counter-offer a 
slightly higher amount. This will show that you are being sensible and reasonable, 
and the chances are that your counter offer will be accepted to avoid the need for 
further argument and expense. There is no need to go over all your arguments 
again in your counter-offer – just emphasise your strongest points. 

 Following on from any telephone discussions, it is well worth confirming what was 
said in writing. You may well wish to write a letter following receiving an 
unsatisfactory offer. 

 If you do decide to reduce the amount you are claiming, this should be a one off. 
Never reduce your claim more than once, without receiving an intervening 
increased offer. 

 

COMMON OBJECTIONS FROM THE INSURANCE ASSESSORS 

There are a number of ‘standard’ objections, which the insurance assessor may well 
rely upon: 

• A denial that the policy covers the accident. There could be a suggestion that the 
policy has lapsed or is invalid. Alternatively, that it does not cover the person who 
caused the accident.  

Ask for these reasons to be set out in writing, with a copy of the insurance policy in 
question. If this is refused, tell the adjuster that you are considering issuing 
proceedings against his insurance company. 
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• Disputing liability for the accident. Sometimes, an assessor will say that the law 
says that their insured is not liable for the accident. They will usually be talking 
through their hats or somewhere else. 

Assessors are not lawyers and rarely have any particular knowledge of the law. They 
may know the basics of personal injury liability, but are unlikely to know anything 
which you have not learnt from the opening pages of this book. Ask them to put 
what they say in writing, together with the law they are relying upon. You might 
want to suggest that the assessor should consult their legal department. 

• An assessor may also argue that nothing in the police accident report or in your 
witness statement confirms your version of events.  

Reply that nothing contradicts it either. If issue is taken with the police report, point 
out that this is not evidence as the police officer did not see the accident, and that 
you have not been prosecuted in respect of it. 

 The insurance company may want to speak to your witnesses.  

There is no ‘property’ in a witness, and you cannot therefore refuse. Indeed, to do so 
or appear reluctant is likely to throw suspicion and undermine your case. The 
witness however is not obliged to speak to a representative of the insurance 
company and cannot be made to do so. If they do agree, it has to be at a time and 
place convenient to the witness, and any expense incurred must be met by the 
insurance company. 

• The extent of your injuries. Some insurance companies will not accept the medical 
report you have had prepared. They may wish to acquire their own report and ask 
you to be medically examined by one of their doctors. The reason will probably be 
that they wish to snoop into any pre-existing injuries or conditions.  

If this is asked for, you should always ask the reason and what they do not accept in 
your report. You would be entitled to refuse, unless they can show that there is 
something relevant to the accident on which a second opinion might properly be 
sought. They may not go on a ‘fishing expedition’. 

Remember that, although they may be requesting an independent second medical 
opinion, the doctor they instruct to carry it out will be very far from independent. He 
is likely to be someone regularly instructed by the insurance company and very 
grateful for the fees they pay. 

If further explanation is required on something that is said in your medical report, 
never let them approach your doctor directly. Ask them to put their request in 
writing and then make the approach yourself to your doctor for the further opinion. 
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 One rather dirty trick that is sometimes tried is to try to direct you to a third 
party’s insurance company. 

Politely remind the adjuster that until one company or the other commits itself in 
writing to be the primary insurance carrier, you are entitled to proceed against either 
responsible party, and that you are doing so against that adjuster’s insured. 

 Also in the dirty tricks department is the suggestion that the accident has not 
cost you the amount which you are claiming, or that you have another source of 
compensation available to you. An example would be where you have separate 
health cover elsewhere which will pay, or where your boss will not penalise you 
for being away from work. 

The rule here is that the person who has caused injury should not benefit because 
you have chosen to put yourself in a more favourable position. You are entitled to 
payment under your policy, which is what you are claiming. 

Your policy, if you are claiming from your own insurance company, will almost 
certainly contain a clause requiring you to co-operate fully with the insurance 
company. What is reasonable co-operation will always be debatable. However, any 
requests they make of you must be reasonable. 

 

ACCEPTING AN OFFER 

Once you accept an offer or the adjuster accepts yours, this should be confirmed in 
writing. This will of course include the amount that should also confirm how and 
when the money will be paid. 

Following on from settlement, you will receive in the post a form of ‘settlement and 
release’. This confirms the settlement payment and will commit you to accepting the 
amount as full and final. It means that you will not be able to make any further 
claims resulting from the accident. 
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CHAPTER 11. THE LAST RESORT 

Complaints about your insurance company can be made to the Financial Services 
Ombudsman. Otherwise, if you are unable to reach a settlement with a third party’s 
insurers, you will be talking legal action and making a claim through the court. 

 

SMALL CLAIMS COURT 

The present small claim financial limit is £1,000 for personal injury claims. If your 
claim exceeds this amount, it is likely to be allocated to the fast track with the 
consequence of delay, greater complexity, and that the loser will very probably have 
to pay the legal costs of the winner. 

Proposals to increase the limit to £5,000 have been postponed following pressure 
from the legal profession, but are to be reviewed in the summer of 2015. 

 

THE PERSONAL INJURY PRE-ACTION PROTOCOL 

Before you issue proceedings for a personal injury claim, there is a protocol which 
must be complied with. If you do not, you could well be penalized in costs. The 
protocol will depend on the type of claim intended, and there are separate protocols 
for accident claims, clinical (medical) negligence claims, and for professional 
negligence claims. 

The purpose of the protocol is to avoid the cost of litigation, where this is at all 
possible. They call for the early disclosure by a claimant of his case, and allow a 
defendant (or more usually his insurers) time to investigate the claim, and have the 
opportunity to offer a settlement. 

As soon as you are satisfied that you have a cause of action, you have identified the 
person(s) whom you hold responsible, and settlement has proved impossible, you 
should write to them giving: 

• a summary of the facts alleged which lead to the claim and allegation of 
negligence; 

• details of the injuries sustained; 

• an indication of the nature and amount of damages claimed. 

You should write setting out these requirements in a formal letter of claim to the 
person against whom you are considering claiming, and ask for details of their 

http://www.financial-ombudsman.org.uk/consumer/can-we-help.htm
http://www.financial-ombudsman.org.uk/consumer/can-we-help.htm
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insurer and request that a copy (which you attach) be sent to them if this is not 
known. 

You should attach with the letter a medical report (or at least a letter from your 
doctor), confirming your injuries and containing a prognosis for your likely recovery. 
You will need a medical report if you issue proceedings, and it is best obtained at this 
stage. 

The defendant is required, within 21 days of receiving this letter, to: 

• pass a copy to their insurance company; 

• acknowledge receipt of the letter; 

• provide details of his insurers.  

The defendant will then be allowed a maximum of three calendar months to 
investigate the claim. Within this time, he should send you a letter either: 

• admitting the claim, 

• denying liability, 

• admitting liability but asserting contributory negligence. 

Where liability is denied, full reasons must be given, together with disclosure of any 
relevant documents. Where contributory negligence is alleged, this should be 
specified with reasons. 

As claimant, you should then prepare and send to the defendant a Schedule of 
Special Damages as soon as possible. He should also advise the defendant of the 
name of any expert witness he would wish to instruct. 

The defendant should, within 14 days, either agree to jointly instruct this expert or 
outline his objections. If a single joint expert cannot be agreed, then each party will 
be free to instruct their own expert, and the court will later decide whether such 
additional expense is justified. 

 

ISSUING COURT PROCEEDINGS 

Negotiations are at a stale mate and going nowhere. You have dealt with the pre-
action protocol, and in so doing have given notice of your intention to bring court 
proceedings. There is nothing left now other than to put up or shut up. Accept what 
if anything is on offer, or issue court proceedings. 
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Issuing court proceedings rarely means that the case will go all the way to a trial, 
although that is always a possibility. The vast majority of cases are settled before 
trial. What it does mean is that you are showing that you have confidence in your 
case, and are calling in the court to impose rules and time limits for your claim to be 
resolved, and to decide matters if everything else fails. The other side will know that 
if matters go to trial, it is likely that they will incur substantial legal costs in addition 
to any damages they are ordered to pay. 

So go for it. Remember that if your claim is well prepared and presented, if you have 
complied properly and professionally with the protocol, and if you comply equally 
well with the directions to be given by the court, you will be taken much more 
seriously by the insurance companies lawyers you are likely to be dealing with. 

Insurers of a defendant will usually have to meet your costs of issuing the claim 
rather than their insured. However, they may not be obliged to do so if you did not 
give them notice that a claim had been brought against the defendant within seven 
days of issue of the claim. You should therefore write a formal letter to confirm that 
a claim has been issued. The letter should look like this. 

Your claim will usually be issued either online or through the County Court Money 
Claims Centre. If defended, it will then be transferred to your home county court. If 
the claim is for an amount over £100,000, there is an option to issue in the High 
Court, but this has little advantage, and at least the initial stages are the same. Legal 
advice should be obtained. 

A claim is started by filing Claim Form N1. This can be obtained from any court office 
or downloaded without charge from the Court Service web site.  

Form N1 comes with notes, which are easy to understand and should present little 
problem. It calls simply for the name and address of the parties, the amount claimed 
and brief details of the claim. These are one line statements, along the lines of 
‘Damages for personal injury and loss arising out of a motor accident.’ 

Remember, you will need a copy of the claim form (and particulars of claim) for each 
defendant, who should be individually named, and their address given at the bottom 
of the first page. The claim is likely to be dealt with by an insurance company, but 
they should not be joined in the action. 

The court will require one copy for each defendant, and one for themselves. You 
should prepare a further copy for the court to stamp and return to you for your 
records. 

Remember also that you will have to pay a court fee, unless you are entitled to a fee 
exemption or remission. This can be a significant amount, and is graduated according 

https://courttribunalfinder.service.gov.uk/courts/county-court-money-claims-centre-ccmcc
https://courttribunalfinder.service.gov.uk/courts/county-court-money-claims-centre-ccmcc
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/n001-eng.pdf
http://www.hmcourts-service.gov.uk/courtfinder/forms/n1_eng.pdf
https://www.moneyclaimsuk.co.uk/PDFForms/N1A.pdf
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex050-eng.pdf
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to the amount of the claim. Thus, it can be an expensive exercise to claim a totally 
unrealistic amount. 

  

THE PARTICULARS OF CLAIM 

Slightly more difficult are the particulars of claim. Although these can go on the N1 
Claim form, it is probably best to prepare them separately. They should be properly 
headed, as in the examples at the end of this book. Lean on these examples for 
inspiration, but remember that such precedents are good friends but bad masters. 

Divide the particulars of claim into numbered paragraphs and separate sections. 
These are not written in stone, but will usually be: 

 Brief details of the events resulting in the claim; 

 Particulars of the negligence alleged; 

 Particulars of any breach of statutory duty; 

 Particulars of injury; 

 Particulars of loss. 

You should also include a schedule of special damages. Copies are required for the 
court and all the parties. 

Finally, you should enclose a copy of your medical report detailing the injuries. 

If you are relying upon a criminal conviction, include a clause saying: 

‘The claimant intends to place evidence before the court pursuant to section 2 of the 
Civil Evidence Act 1968 that the defendant was on (date and name of court) 
convicted of (a defence). The said conviction is relevant to the issue of the 
defendant's liability for negligence driving, as alleged above.’ 

A detailed description of how actions are commenced and dealt with in the civil 
courts is contained in Legal Zone’s e-book ‘Civil Claims in the County Court’. 

 

PREPARING FOR TRIAL 

Once the claim is issued, the court will send copies to each defendant, together with 
a ‘response pack’. They must then respond within 14 days. Expect them simply to file 
a notice of intention to defend, which will give them further time and 28 days from 
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the date of service to file a defence. You may receive a ‘without prejudice’ offer 
during this time, but more likely the defendant will file a defence doing little more 
than denying everything and maybe putting you to proof. 

Be aware of the possibility you have of seeking judgment in default of defence, 
which can be applied for when a defendant fails to enter a defence within the 
stipulated time. Be ready to descend immediately on the court with an application 
for judgment in default, if a defence is not filed within the 14 or 28 days allowed. Any 
judgment obtained however would be subject to the quantum of damages being 
decided by the court. 

Another possibility to cut matters short is where the defence filed is so weak, or 
discloses no proper defence, and is bound to fail. Apply then for summary judgment, 
as explained fully in the Civil Procedures kit. 

If a defence is received, the court will then send each party an allocation 
questionnaire. The purpose of this is to help the district judge to allocate the case to 
the most appropriate ‘track’. A cynic would say its other purpose is to charge the 
claimant a further court fee. 

There are 3 possible tracks: 

1.       Small claims, where a claim for pain suffering and loss of amenity is under 
£1,000, and the total claim is under £10,000. 

2.       The fast track is applicable for claims up to £50,000, which contain no 
particularly difficulties and will not take up more than 5 hours of court time for 
hearing. 

3.       Where there is likely to be a need for extensive expert evidence, complex legal 
argument and documentation taking more than one day of court time, and with 
damages claimed in excess of £50,000, the case is likely to be allocated to the 
‘multitrack’. 

The directions given will depend upon the track the case is allocated to.  

Small claims directions are simple and straightforward, as usual rules of evidence are 
relaxed, and the hearing is more like arbitration.  

Usual small claims directions are: 

 Each party shall deliver to every other party and to the court office copies of all 
documents on which they intend to rely at the hearing no later than 14 days 
before the hearing; 

 The original documents shall be brought to the hearing; 
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 The date, time, and duration of the hearing; 

 The court must be informed immediately if the case is settled by agreement 
before the hearing date. 

Usual fast track directions are: 

 Each party shall deliver to every other party and to the court office copies of all 
documents on which they intend to rely at the hearing; 

 These may include expert’s reports, medical reports, witness statements, 
invoices, and estimates for repair and documents relating to other losses such as 
loss of earnings, also sketch plans and photographs; 

 The copies shall be delivered no later than 14 days before the hearing; 

 The original documents shall be brought to the hearing; 

 Before the date of the hearing, the parties shall try to agree the cost of the 
repairs and other losses claimed, subject to the court’s decision about whose 
fault the accident was; 

 Signed statements setting out and the evidence of all witnesses on whom each 
party intends to rely shall be prepared, and copies included in the documents 
mentioned above; 

 The parties should know that, in deciding the case, the court will find it very 
helpful to have a sketch plan and photographs of the place where the accident 
happened. 

 The court may decide not to take into account a document or the evidence of a 
witness if no copy of that document or no copy of a statement or report by that 
witness has been supplied to the other parties; 

 The time date and expected duration of the hearing; 

 The court must be informed immediately if the case is settled by agreement 
before the hearing. 

Disclosure of documents will usually be done by each party making out a list of all of 
the documents in their possession, relevant to the case. The list, together with 
photocopies of documents listed, will then be sent to the other side. 

At the trial, evidence will be given orally. However, the other side is entitled to know 
what his opponent will be saying and not to be taken by surprise. 

Witness statements are therefore exchanged before trial, and anything not 
mentioned by the witness in his statement may not be admissible as evidence at the 
trial. 
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The witness statement will identify the witness and provide that witness’s own 
version of the events, and what he knows from his own direct knowledge. It will 
exhibit copies of any documents referred to and be signed, and dated and verified by 
way of a statement of truth. 

Usually, experts will not be required to attend the trial. Their written report will 
stand as the expert’s evidence. A party who wishes to question any point made by 
the expert should write to him with the question before the hearing. The answers 
will be treated as part of the report. 

Where possible, a single expert will have been jointly instructed by the parties. 
Where this cannot be agreed, the permission of the court at a directions hearing to 
appoint a second expert should be obtained. 

If a settlement can be reached, it can be incorporated into a court order by way of 
asking the court to make an order by consent. If the settlement is agreed, and this is 
what all parties want, the court will happily agree, and probably complement the 
parties on being sensible. Where settlement is reached before the issue of 
proceedings, it should be confirmed in writing, as a legally binding contract (which 
could be sued upon), and will be expressed as being in full and final settlement of all 
claims between the parties. 

One effective tactic by a defendant to pressurize a claimant is to make an offer under 
Part 36 of the Civil Procedure Rules. Apart from the pressure, this can put on a 
claimant in knowing that there is money there for the taking if he will agree it in full 
settlement, it also puts him at risk of paying additional costs, if he does not accept 
the payment offered. If the offer is not accepted and the matter proceeds to trial, 
where the claimant fails to ‘beat’ the amount offered, he will be ordered to pay the 
defendant’s costs subsequent to the payment in. As these will include the cost of the 
trial, they are likely to be substantial, and would be deducted from these monies 
paid in respect of damages. 

Settling a claim either before the issue of proceedings or before (sometimes minutes 
before) the trial, usually calls for a compromise by all parties. There are advantages 
to all in settling. There is likely to be a saving in time and in money, and effort 
(including the stress) of taking a case to trial. It can also avoid the uncertainty of a 
trial. There is never any certainty and always a risk with litigation, however strong 
your case. A key witness may fail to stand up to cross-examination, or simply not 
turn up. 
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INTERIM PAYMENTS 

The court may order an interim payment. If liability is not an issue, and a defendant 
or their insurance company are ‘dragging their feet’, an application for an interim 
payment should be made. 

  



 

 

61 

 

CHAPTER 12. CLAIMS AFFECTING CHILDREN  

Special rules apply to claims for injuries to children and claims for injuries caused by 
them. Children do not have the same well-formed judgment as adults, and the law 
has evolved special rules for compensation and liability in accidents involving 
children. 

 

INJURIES TO CHILDREN 

A child has a right to compensation for pain and suffering, injury and loss in the same 
way as an adult. However, a child cannot negotiate and deal with a claim, so a parent 
or guardian is allowed to act on behalf of the child. They will in so doing be referred 
to as the child’s ‘litigation friend’. 

A settlement for children under 18 must be approved by the court at an Infant 
Settlement Approval Hearing. The purpose of the hearing is to ensure that the 
amount being awarded to the child is adequate compensation for the injuries they 
have sustained. 

 

ACCIDENTS CAUSED BY CHILDREN 

Legal liability for accidents caused by minors is based on the same notion of care and 
carelessness as accidents caused by adults. But the same standards of care that are 
expected of an adult cannot be applied to minors. Carefulness implies understanding 
risks, and minors – particularly young children – do not understand risks the way 
adults do. 

The law applies different standards to different age groups, when deciding whether a 
minor is liable for causing injuries to another person. Very young children (seven 
years old or under) are generally not held liable for accidental injuries they cause; 
they are too young to understand that they have been careless. This does not mean, 
however, that parents or legal guardians might not be liable for their negligence in 
failing to control a child. 

Older children are generally held liable for negligent conduct if they did not behave 
carefully, as measured by what other children of the same age would understand is 
reasonably careful. And once children become middle teenagers, they are held to 
pretty much the same standard as adults. When driving a car, a minor is held to 
exactly the same standards as adults. 
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If a child intentionally injures another child, or intentionally throws a stone at a car 
and causes an accident, the child who commits the intentional act and the child’s 
parents may be held liable. 

Children don’t usually have any money of their own, but if a minor can be held 
legally responsible, there are several ways for a person injured by the minor to 
collect compensation. First, the actions of minors may be covered by insurance. A 
homeowner’s insurance policy may cover the conduct of a minor who lives in the 
home, so the injured person may be able to deal directly with the parents’ insurance 
company. 

If you are injured in an accident caused by a child and there is no insurance covering 
the child’s conduct, it may be worth bringing court proceedings against them. If you 
obtain a judgment from a court, the child will have to pay it when he or she becomes 
18 and possibly starts earning money. Because this process can be long and 
cumbersome, it is usually worth pursuing only in cases of serious injury. 
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CHAPTER 12. USING A LAWYER 

There can be a number of reasons to consult an experienced personal injury lawyer. 
If you have suffered a severe injury, which could result in a permanent disability or 
disfiguration, you should always do so. Although establishing liability may be 
straightforward, the calculation of damages can be complex and require professional 
handling. The cost of employing a lawyer will far outweigh the risk of accepting a 
smaller amount than you are entitled to if you have been seriously injured. 

Sometimes, having dealt with the preliminaries of a claim as outlined above, you feel 
that you would prefer a lawyer to take over and deal with the negotiations. It may be 
that the insurance company are proving obstructive and that you do not feel that it is 
going to be possible to reach a settlement with them. In these cases, the 
involvement of a lawyer who makes clear that he is prepared to take the matter to 
court will often concentrate the insurance assessor’s mind on offering a fair 
settlement figure. The increased amount offered will exceed the costs of the lawyer 
in helping you. There can also be cases where the insurance company have denied 
liability on some obscure legal point, and you will need a lawyer to advise on this. 

A difficulty is finding the right lawyer to take on your case. Not all solicitors or 
barristers have the right experience, and those that do must be persuaded to take on 
your case on the right terms. The law is now very specialist, and you will need to look 
for a lawyer who specialises in claimant personal injury work and little else. Unless 
you already know of one, or have received a reliable recommendation from 
somebody who they have acted for in a personal injury claim, your best chance is to 
search the many ‘comparison’ sites. You must then meet personally with the lawyer 
to discuss both your case and the terms of their instruction. It does not necessarily 
follow that the lawyer who sounds ideal is someone that you could comfortably work 
with, and it is quite possible that he will not take on your case on acceptable terms. 

The most usual arrangement in personal injury cases is for the lawyer to take on your 
entire claim on a contingency basis. The advantages and disadvantages of no win/no 
fee are considered below. It is not however the only way of instructing a personal 
injury lawyer. If the likely amount of damages which could be recovered is small, the 
lawyer may well refuse to take on your case on a contingency basis. They will 
certainly refuse to do so if the prospects for success are low, or if there are any 
particularly high hurdles that will need to be jumped. The reality is that, unless there 
is clear profit to be made by taking on your case, the lawyer will decline instructions.  

Before instructing a lawyer, discuss your goals and agree who will carry out the work 
and lines of communication. Decide the work that you will do and exactly what is to 
be done by the lawyer. There are alternatives to no win/no fee, although these are 
unlikely to be offered initially. You may be able to persuade the lawyer to allow you 
to carry out purely administrative tasks and offer an ‘unbundled’ service. If this is to 
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be the case, make sure that what each party must do is set out in writing to avoid 
possible future argument. 

 

NO WIN/NO FEE 

Nobody can have missed the daytime television advertisements of celebrities singing 
the praises of companies who will put you in touch with a lawyer prepared to take 
on a personal injury claim at no risk to the client. It sounds too good to be true and it 
is. There are advantages, but there are certainly also disadvantages. 

No win/no fee does not mean that you will have nothing to pay to bring a claim. It 
only means that you will not have to pay your lawyer, as he will recover his costs 
from the insurance company. The advantage is to the lawyer, as these costs are 
often inflated. 

As the person bringing the claim, there will be a number of expenses you will have to 
meet. These will include disbursements such as any court fees and the costs of 
experts instructed, medical notes and general expenses. If you bring a claim through 
the courts and lose, you will still have to pay the other side’s costs. Usually, you will 
be required to take out an insurance policy to cover these, which would be arranged 
by the lawyer at a premium. 

Another obvious disadvantage is that, unless the lawyer think they have an excellent 
chance of winning, they will not take the case on in the first place. The reality is that 
any case where there is a possibility of a dispute over liability will not be accepted.  
At one time, the lawyer will be entitled to a success fee, which will be paid by the 
insurance company in addition to compensation. This may well have affected the 
settlement amount offered and can no longer be claimed. As a consequence, lawyers 
must now look to their clients for payment on a successful claim, and as a result you 
will not receive 100% compensation if you enter into a no-win/no fee arrangement. 
The success fee must be agreed before the lawyer is instructed to take on the case.  

If a lawyer takes on a case on a no win/no fee basis, he must advise the other side of 
this. This could put the insurance company on notice that you are losing confidence 
in your claim. 



 

 

65 

 

CHAPTER 13. SOME CASE STUDIES ON LIABILITY 

The claimant was injured in an accident involving a bus whose brakes failed. 
Proceedings were brought against the driver, his employer and the manufacturers of 
the bus. 

It was held that only the manufacturers were liable, as the accident had been caused 
by a faulty break design. 

*** 

Two men were employed by a Midlands firm as power station fitters. They were sent 
by their employer to work at a power station in Wales, and it was agreed that they 
would be paid while travelling to and from this job. On the way back from Wales, the 
employee who was driving caused an accident, in which the other employee was 
injured. 

Held: At the time of the accident they were ‘on duty’ and therefore the employer 
was liable for the injuries caused. 

*** 

An employee pushed an unsteady wash basin against a female employee to frighten 
her. It caused her injury and she sued the employers. 

It was held that the employers were not vicariously liable. The actions of the first 
employee which caused the injury had nothing to do with anything that he was 
employed to do, and the act was therefore outside the scope of his employment. 

*** 

The claimant was injured when she slipped on some yoghurt that had been spilt on 
the floor of a supermarket. Evidence was given that such spillages  
occurred frequently, and that staff had been instructed that if they saw a spillage on 
the floor they were to stay where the spill had taken place and call somebody to 
clear it up. Apart from general cleaning, the floor was brushed five or six times every 
day when the supermarket was open. 

There was however no evidence before the court as to when the floor had last been 
cleaned before the claimant’s accident. The claimant gave evidence that three weeks 
after the accident, when shopping in the same store, she had noticed that some 
orange juice had been spilt. She kept an eye on the spillage for about a quarter of an 
hour and during that time nobody came to clear it up. 

Since the claimant’s accident was not one which would have happened if the floor 
had been kept clean and the spillage had been dealt with as soon as it occurred, it 
was for the defendant to explain that the accident had not arisen from any want of 
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care on its part. They were unable to do this, and it was found that they had failed to 
take reasonable care keeping the floor clean and clear of a spillages. 

*** 

The claimant aged seven ran out of the road from behind a parked car and was hit by 
the defendant, who was driving too fast. 

Held: The claimant was not at fault, as he was behaving as a normal child, 
‘momentarily to forget the perils of crossing the road’. 

*** 

A defect in a pavement was in the form of a triangular hole, two inches across at its 
widest and 1 ¼ inches deep. Otherwise the pavement was in good condition. 

Held: This was not dangerous; to have held otherwise would have interposed an 
unreasonable burden upon local authorities. 

*** 

When an individual negligently creates a dangerous situation, he may be liable to 
someone who is injured while coming to his rescue. 

The defendant attempted to catch a moving train. The claimant was the guard and 
signalled to the driver for him to stop, but mistakenly gave the incorrect signal and 
the train increased its speed. The claimant tried to hold onto the defendant and both 
fell.  

Held: The defendant owed a duty of care to the rescuer, but as it was the claimant’s 
own actions which had in part contributed to his injury by giving the wrong signal, his 
damages would be reduced. 

*** 

The claimant fell down a flight of stairs whilst looking for the ladies toilet in a public 
house. 

Held: The defendant was liable for not providing adequate lighting in the area where 
the fall took place. 

*** 

A five-year-old lorry suffered a brake failure and killed a man. His widow sued the 
owners of the lorry for negligence. They defended, saying that they were not to 
blame as the accident had been caused by a latent defect in the brakes. They had 
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previously inspected the brakes every week, but the failure occurred in a hidden pipe 
that could not be seen. 

Held: They were liable, since they had not conclusively shown that they had taken all 
steps to avoid the risk of a brake failure. 

*** 

A lady was struck by a car, while walking along the left hand side of the road at night. 
She had not been walking on the pavement because it was covered by snow, and she 
was not wearing light coloured clothes. The car which struck her had been travelling 
fast and without proper lights. The motorist argued that that she was 25% to blame 
for walking on the road. 

Held: While she was in breach of the Highway Code she had not been negligent, and 
so she would receive 100% of the damages awarded. 

*** 

A man agreed to give his girlfriend driving lessons. She was a careful learner, but on 
the third lesson she crashed the car injuring the claimant. He sued and she defended, 
arguing that she was not in breach of her duty of care, as she had taken all the care 
that she, as a learner driver, could take. 

This was rejected. As a motorist, she was required to drive to the standard of a 
reasonable motorist, not a reasonable learner motorist. 

*** 

The claimant was employed by the defendant for 17 years as a senior social worker. 
Pressure increased and requests for more staff were ignored. The claimant suffered 
a nervous breakdown and did not return to work for almost a year. When he 
returned, an assistant social worker was appointed but left soon afterwards. The 
heavy workload continued, and further requests for help were ignored. The claimant 
suffered another breakdown and his employment was terminated on grounds of ill 
health. 

Held: The defendant was liable on the basis that the first breakdown was not 
foreseeable, but the second breakdown was. 

*** 

A car was in a side street, waiting to cross a congested main road. A bus driver in the 
main road stopped and flashed his headlights at the car to indicate that he would let 
him cross. The car pulled out very slowly but collided with a motorcyclist who was 
overtaking the stationary bus. The question arose as to whether the car driver or the 
bus driver was liable to the motorcyclist. 
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It was held that neither was negligent. The car driver had come out with great care 
and did nothing wrong. The bus driver was also not negligent, because the court held 
that the flashing of lights did not mean ‘it is safe for you to cross’ but merely ‘come 
on, as far as I am concerned’. The motorcyclist did not receive any compensation. 

*** 

A man was injured in a car crash, but was not wearing a seatbelt. 

It was held that where injuries would not have been totally prevented by wearing a 
seatbelt, the damages should be reduced by 25%. 

*** 

A five-year-old boy ran out into the road from behind a parked car; he was running 
to an ice cream van on the other side of the road. He was seriously injured by a 
passing car, even though the car was travelling at only 15 miles per hour. 

It was held that the motorist had not been negligent. The only way the motorist 
could have avoided hitting the boy would have been if he had been driving at 5 mph. 
It was not reasonable to expect that. 

*** 

A van owned by the defendant collided with the rear of the claimant’s stationary 
vehicle. The van’s brakes had failed, owing to a part becoming detached from the 
brake linkage. The defendant had had the van fully serviced six weeks before the 
accident and produced an MOT certificate dated 4 weeks before the accident. 

He was held not liable. 

*** 

Two cars collided head-on at night. There were no witnesses; one driver was killed 
and the other was so seriously injured that he had no recollection of what happened. 
There was no other evidence of what happened. It was held that both drivers were 
equally to blame, and the insurance companies each had to pay 50% damages. 
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CHAPTER 14. TYPES OF INJURY  

The type of injury you suffer and the nature and duration of your treatment are the 
two basic indicators to an insurance company of the degree of pain and suffering you 
have endured. 

Insurers and lawyers divide injuries into two main categories: 

 Soft tissue injury, of which the major evidence is the description of discomfort 
by the patient, 

 Hard injury, which is an injury that can be specifically detected through medical 
examinations. 

 

SOFT TISSUE INJURIES 

Injuries such as a sprained or strained back, neck, knee, or ankle are referred to as 
soft tissue injuries, because they involve only muscles and other soft connective 
tissue. They include the notorious ‘whiplash’ injury. Insurance companies regard 
them as less serious than hard injuries, and usually will consider them not 
permanent or dangerous, regardless of how painful they may be. They know that, 
should a claim ever get to court, it would be difficult for an injured person to prove 
clearly what the soft tissue injuries were. They also know that it is near impossible 
for them to disprove the pain alleged. 

 

HARD INJURIES 

Hard injuries are considered more serious and are awarded higher damages than 
soft tissue injuries. So, if you can point to anything in your medical records 
identifying an injury actually observed by the doctor by X-ray or by other test, or 
describing the injury as something other than a strain or sprain (a compressed or 
pinched nerve, for example, or a joint separation), the value of your claim for 
damages will go up. Similarly, an injury requiring any physical repair or intrusive 
examination by a doctor, from stitching a wound to setting a bone to arthroscopic 
examination of a joint, increases the value of your case regardless of all other 
considerations. 

Categories of hard injuries: 

 Broken bones:  If X-rays show that any bone has suffered even a minor break, 
including a chip or crack, the amount your claim will increase. 
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 Head injuries. With a head injury, there is the possibility that the effects of the 
injury will be much longer lasting than is obvious at first. Insurance adjusters 
know that head injuries can last a long time and that symptoms can recur after 
recovery seems to be complete. A head injury usually increases how much the 
claim is worth. 

 Separations, dislocations, and ligament or cartilage tears. Whenever a doctor 
describes your injury with a name other than a sprain, strain, or bruise, the 
injury is considered more serious, that is given a higher multiplier in the 
damages formula. Joint dislocation or separation gives the impression of great 
pain and delicate recovery, whether or not it was actually more serious than 
something called a sprain. The same thing is true for the word ‘torn’ for a 
ligament or cartilage. A tear is considered more serious than a stretch or strain 
or sprain, even though the treatment and healing time may be exactly the same. 

 Wounds. If your injuries include any gash, tear, or cut serious enough to require 
treatment, that may slightly increase the value of your claim. 

 Spinal disk or vertebrae injury. Movement or displacement of a spinal disk or of 
the space between vertebrae sounds more serious than ‘strained neck or back’. 
Insurance adjusters often award more compensation to claimants who describe 
neck or back injuries in specific medical terms rather than simply saying 
‘strained’, even if it is exactly the same injury. 

 

DURATION OF TREATMENT 

Logic says that, if an injury receives a long period of medical treatment, it requires a 
long period to heal, and that translates to a high degree of pain and suffering. So, if 
you undergo a long period of treatment, you can argue to an insurance adjuster that 
the long treatment was evidence of the seriousness of the injury. 

For most injuries, it is impossible to know fully what any of these elements will be 
until weeks or months after the accident, when treatment has ended and the injuries 
have healed. If you attempt to settle your claim too early, you may be figuring your 
compensation based on incomplete information – and you may seriously undervalue 
your claim. 

You may be faced with an urgent expenses and to make up for lost income. 
Therefore, you may be tempted to accept an insurance adjuster’s attempts to get 
you to jump at an early offer. But if possible, resist the temptation to settle early. In 
the long run, you will learn what your claim is truly worth, and then be able to collect 
the full and appropriate amount from the insurance company. 
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 APPENDIX 

SCHEDULE OF SPECIAL DAMAGES 

Your schedule of special damages should be set out in three or four parts:  

(1) Narrative  

(2) Pain and Suffering and Loss of Amenity  

(3) Special Damage 

(4)  Future Loss. 

The narrative sets out the underlying facts and explains what the claim is all about 
and its basis. Typically, it will include:  

 your date of birth and age at the date of the accident; 

 the date of the accident;  

 your marital status and details of any dependents;  

 your educational attainments, job and career prospects and how these are 
effected by the accident. Include expected retirement age if appropriate; 

 your interests, sports and activities. 

A value for pain and suffering and loss of amenity is frequently done by reference to 
the Judicial Studies Board Guidelines for the Assessment of Damages in Personal 
Injury Cases. These provide a range of values for injuries of a particular type and 
severity.  

The major headings of future loss comprise of loss of earnings, loss of pension, the 
provision of future care, the provision of future domestic assistance, the provision of 
future medical treatment, and the provision of future accommodation needs. In 
relation to the first four categories of loss, these are primarily calculated by 
reference to a multiplicand and the application thereto of a multiplier.  

 

EXAMPLE LETTERS 

Letter to 3rd party requesting insurer’s details 

Dear Mr Parks, 

You and I were involved in an automobile accident on February 9, 20xx at the 
intersection of …. and …, Bogtown, in which I was injured and my car was damaged. 

http://www.amazon.co.uk/Guidelines-Assessment-General-Damages-Personal/dp/0199664757
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Please provide me with the name and address of your insurance carrier and forward 
this letter to them regarding coverage for the accident.  

Very truly yours,  

Maria Jones 

 

Notification to 3rd parties’ insurer 

Dear Sirs, 

I am writing to advise that I was involved in a road traffic accident on the (date) 
when I received personal injuries and damage to my vehicle at the junction of XXX 
and YYY. 

The other person involved in this accident was Mr Parks of Bogtown, who was 
driving a red Ford Mondeo, registration number XXX. I understand that you carry 
insurance cover for Mr Parks and will be grateful if you will kindly confirm that this is 
the case and that you have been notified of the incident. 

Yours sincerely… 

  

Letter to witness 

Dear Mrs Smith, 

Incident on Bogtown High St, Monday 1st January 

You will I am sure remember that I was injured in an accident on Bogtown High St 
last week, when I was knocked off my bicycle by a passing motorist. You kindly came 
to my assistance and I believe that you witnessed the accident. 

It is my case that the driver of the Ford Mondeo car was negligent in not noticing me, 
notwithstanding the high visibility clothing I was wearing. Indeed I believe that he 
accepted liability and apologised for his lack of concentration within your hearing at 
the time of the accident. 

I intend to make a claim for compensation in respect of the injuries I received and 
the damage to my bicycle. Accordingly, it would be most helpful if you would provide 
a statement setting out what you remember of the incident. 
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May I thank you in advance for your help in this and I enclose a stamped and 
addressed envelope for the convenience of your reply. 

Yours sincerely… 

 

Section 152 RTA notification 

To Insurance Company following issue of court proceedings. 

Your insured … 

Accident date … 

Your insurance vehicle … 

I write to inform you that I issued a claim against your insured in the … County Court 
on …. The claim is for damages arising out of the negligent driving of your insured. 
Service has been requested to be made on your insured directly. 

This letter is intended to comply with the notice requirements of section 152 of the 
Road Traffic Act 1988. 

  

Notification of accident to your own insurer 

Dear Sirs, 

Re: Insured, Jack Jones  

Policy No. 9HQ-678-B 

I was involved in an automobile accident, in which I received personal injuries and 
damage to my vehicle on February 9, 2015 at … 

The other person involved in the accident was (Mr Parks of…) 

At this time, I intend to proceed against Mr. Parks rather than file a claim under my 
own comprehensive insurance policy. However, I reserve the right to file a claim 
under either or both of those coverages. 

Yours faithfully, 

Jack Jones 
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Letter to insurer rejecting offer  

Dear Mr Matthews, 

Claim No.: PI-23469 

In our telephone conversation today, you relayed Noclaim Insurance Company’s 
offer to settle my claim for £1,000. However, none of the reasons you gave for such a 
low offer is supported by the facts.  

You claimed that I was as much at fault in the accident as your insured. You assert 
that I had a duty to avoid hitting him because he was already in the intersection 
when our cars collided. This assertion is not supported by the facts. Indeed, the 
police report indicates that your insured had a yield sign, and I had the right of way. 
Thus, I did not have a duty to avoid hitting your insured and am not at fault in the 
accident. 

In addition, you claimed that I suffered ‘only a soft tissue’ injury, which did not justify 
either the physical therapy I underwent or my settlement demand. If you look at the 
record of my X-rays, you will see a narrowing of cervical vertebrae. Therefore, your 
characterization of my injury as ‘minor’ and as ‘soft tissue’ is completely unjustified. 

Because of the slight possibility of some minor comparative negligence in the 
accident, however, I am willing to reduce by five percent my settlement demand of 
£15,000. Therefore, I demand the sum of £14,250 as settlement of the claim. 

Please provide me with your response within 14 days after you receive this letter. 

Yours faithfully… 

  

Letters to insurer accepting offer 

Claim No. PI-23469 

Date of accident: April 2, 20xx 

Dear Ms Matthews: 

This letter confirms today’s telephone conversation, in which we agreed to settle my 
injury claim for £5,000, not including my property damage claim, which was settled 
previously. 

You have informed me that you will prepare and send to me settlement and release 
documents within 10 days from this date. 
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With best regards … 

*** 

Mr Tucker: 

This letter confirms our telephone conversation today, during which you agreed on 
behalf of Allpay Insurance Company to settle my claim for the sum of £3,500, 
excluding property damage amounts previously paid. I agreed to accept that amount 
in settlement of all personal injury claims I have against your insured Mr Parks, 
arising out of an accident on January 13, 2015. 

This letter also confirms that within 14 days you will send me documents reflecting 
this settlement, and that upon my endorsement and return to you of those 
documents, your company will send me a cheque for the agreed amount. 

Thank you for your continued cooperation in this matter. 

Yours sincerely… 

*** 
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FURTHER HELP 

We hope that this book has proved useful. It will hopefully have explained much of 

what you need to know to deal yourself with an accident claim. Questions do arise 

however, and we cannot expect to deal with every situation which occurs. It may in 

addition be useful for many to talk through their position with an experienced and 

qualified personal injury lawyer. The authors of this book are therefore available to 

help by either telephone or email. For a small fee they will provide an opinion on 

your claim and where problems have arisen consider from many years’ experience 

the way forward. If you want an opinion on whether a financial settlement agreed is 

fair and reasonable, they will advise. 

You can contact one of our lawyers by email at admin@legal-zone.co.uk. You may 
also like to have a look at our web site, where you will find a mass of useful 
information on all sorts of legal topics. www.legal-zone.co.uk. 

 

mailto:admin@legal-zone.co.uk
http://www.legal-zone.co.uk/

