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Text © Matthew Charles 

This book is intended to be a guide to a basic understanding of the law and how to apply 

the practice to your own situations. It has been written with the purpose of assisting 

people currently engaged in a lawsuit – litigants –, and those dealing with a legal matter 

by themselves. The information provided can be no more than of a general nature, and 

although every care has been taken to ensure that it is correct, we cannot be responsible 

for any action taken as a result of using this guide. ‘The Law Guide’ is educational in 

nature and does not constitute a definitive or complete statement of the law. It must not be 

used as legal advice, as the information provided may not relate to the individual 

circumstances of any case. You should always consider the need to gain relevant advice on 

your specific legal matter before taking any action. 
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INTRODUCTION

This isn’t just a book explaining how to bring a small claim in the small claims court. 

There are many books and guides which show you how to do this. This book is about 

winning a case in the small claims court. Its purpose is to give you all that you need to 

successfully bring or defend a small claim. 

The idea behind small claims is that small money claims should be dealt with informally 

by those involved, and without the need for the involvement of lawyers. The small claims 

court was set up to provide a simple and informal method of resolving disputes, without 

incurring heavy legal costs. The key words are 'no fuss, no costs, and no appeal'. It is 

intended for and directed towards litigants in person.

Many of the rules which apply to other civil cases are either relaxed or not applied. In 

particular, the strict rules of evidence are not enforced, and disputes are decided by a 

district judge, with all the parties usually sitting around a table in his private room. The 

joy  of the small claims court is that the disadvantage of the small man (or woman) who 

cannot afford to pay for legal representation against a large business who can is reversed.

This is all very good and fine but it presents hidden dangers. The relaxed informal 

procedures of a small claim may open up the courts to litigants in person (for that is what 

you will be considered), but cases will still be decided on the same principles as a multi- 

million pound dispute in the High Court. The rules of evidence may be relaxed but cases 

will still turn on who is believed. The procedure to bring or defend a claim may be 

simplified, but it is the litigant who presents a well-prepared case who is more likely to be 

believed and therefore succeed. However good your case, if you present it in a half-cocked 

way you are not likely to win in the small claims court any more than anywhere else. 

Cases are won here just as much by careful preparation and good presentation as in any 

other court.

You are going to need a basic understanding of the law which relates to your case and an 

understanding of court procedure. A defendant needs to understand this, just as much as 

a claimant. The key is effective preparation, which will also give you the confidence 

needed to win by presenting your case effectively at trial.

The purpose of this book is to show you how to overcome these dangers and turn them 

upon your opponent. You have to not just prepare your case for court, but to prepare it in 

such a way that when it is looked at by a busy judge, what you are saying is immediately 

clear and puts you in his good books. Cases are decided on the evidence presented to the 

court, and the evidence you present must be compelling and directed at the legal issues 

relevant to your case.  

5



The court has a duty to ensure a level playing field, but some playing fields are more level 

than others. Yours must on all accounts be superior. 

Just as important as knowing how and when to bring a small claim is to know when not to 

bring it and the alternatives. Even if you have a good case, there is no point if, at the end, 

you are not going to get your money. Also, what is unfortunately certain is that bringing a 

case will take up your time, and if you are a claimant there will be court costs to pay. You 

need to be certain that the time and money you spend on your case will be justified.

Below you will find all that you need to know to bring or defend a small claim in the 

county courts of England and Wales. It can be your guide at every step of the way, from 

deciding whether you have a case worth bringing or defending to presenting your case 

and enforcing a judgement. As you work through each section, there are hints and tips 

from experienced lawyers, who had conducted countless cases over the years.  

6



CHAPTER 1. THE NATURE OF A SMALL CLAIM 

There is not actually any such thing as a small claims court. We refer to it as that but what 

is really meant is the small claims track of the county court. The purpose of assigning a case 

to the small claim track is for those involved in a dispute over money to have the court 

decide the claim without long delays or great expense. You will not therefore have to spend 

more than the claim is worth on paying a lawyer or wait for years before the case is 

decided. Your case will however take time and effort to prepare and can be stressful. You 

will have to decide whether the hoped-for result is worth the effort of bringing a claim 

before the court.

The parties will present their case themselves, usually without being represented by a 

lawyer, and the issues will be decided by a district judge on their facts without legal 

formality. A judge will decide at the outset whether a case is suited to being dealt with  

under the small claims track. 

Claims for up to £10,000 (£1,000 if the claim is for personal injury or housing disrepair) 

will  in most cases be allocated by the small claims track where it is not expected to require 

a lot of preparation, legal argument, or extensive witness evidence. A case will not 

however be considered suitable for allocation to the small claims track where: 

 a difficult question of law or a question of fact of complexity is involved; 

 fraud is alleged against a party; 

 the parties are agreed that the dispute should be decided under another track and the 

judge agrees; 

 it would be unreasonable for the claim to proceed having regard to its subject matter, 

the size of any counterclaim, the circumstances of the parties or the interests of any 

person likely to be affected by the award. 

It is only claims for money between individuals or businesses that can be dealt with under 

the small claims procedure. Disputes over money between family members will usually be 

dealt with in the family court. You cannot therefore make a claim to the small claims court 

for maintenance owed to you by a former spouse, and this would have to be made to the 

family court. You can only use the small claims court if you are claiming money and not 

for anything where there is not a monetary remedy. 

The small claims limit is £10,000. If you are claiming more than this you may wish to 

reduce your claim, so that it can be dealt with as a small claim. You cannot however split a 

claim over this amount into two parts and bring two separate actions. Thus, if you are 

bringing a claim against a builder for defective work on your house, you cannot claim 
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against him for messing up the fitting of your kitchen and then bring a separate claim for a 

leaking roof, if this was all part of the same contract. 

You can also not use the small claims court if the defendant lives outside England  and 

Wales. Special rules apply to cross-border disputes, but you may be able to use the 

Europeans Small Claims Procedure if your claim does not exceed €2,000. 

The most common types of claim in the small claims track are: 

 compensation for faulty services provided, for example by builders, dry cleaners or 

garages; 

 compensation for faulty goods, for example televisions or washing machines which go 

wrong; 

 disputes between landlords and tenants, such as for rent arrears or compensation for 

not doing repairs; 

 wages owed by employers or money due in lieu of notice; 

 unpaid debts. 

Your claim must be started, which means a claim form must be issued at court and not 

simply a letter of complaint sent within what is known as the ‘limitation period’, which is 

generally six years from when your right to make a claim arose. 

When making a claim or entering a defence, you only need to state the facts of your claim  

or defence and not go into the law. Therefore to bring a claim, you just need to say that 

you have suffered a monetary loss and that this was caused by the defendant. You do not 

need to prove this or provide any evidence, which will come at a later stage. Before issuing 

your claim however, you must comply with a pre-action protocol, which involves 

notifying the defendant that you are making a claim against them and seeking alternatives 

to court action to settle the matter. 

The complete set of rules which apply to small claims are in Part 27 of the Civil Procedure 

Rules. 

SMALL CLAIMS COSTS

The usual rule in civil cases is that the losing party will pay the other side’s costs of 

bringing the claim to court. The situation in small claims cases however is modified, and 

the costs that a losing party will pay have been deliberately restricted to limit the financial 

risk to the parties. 

You may have heard that, even if you win a small claim, you will not be able to recover 

your costs. This is not strictly true. What you are most unlikely to be able to recover is the 
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cost of employing a solicitor or barrister to represent you. If a party has chosen to instruct 

a lawyer to act for them, it is only in the most exceptional cases that a judge will order a 

losing party to pay that party’s legal costs. 

This does not mean that a victorious party cannot recover any costs incurred in a small 

claims case. Part 27 of the Civil Procedure Rules sets out the maximum costs which a 

judge can order a party to pay. Whether or not the judge will order a party to pay costs 

however is ultimately a matter for them. 

The costs awarded may depend on a number of factors, including the relative financial 

status of the parties and their behaviour before and during court proceedings. If any 

costs awarded by the judge do not cover the expenses actually incurred, the party will 

have to pay them out of their own pocket. 

You are generally entitled and, if you win, the judge will order that your opponent pays  

costs of the amount you have paid in court fees to bring the action. You will also be 

entitled to claim for your travelling expenses for yourself and any witnesses in attending 

the hearing. All the winner will generally be able to collect are the fixed costs on 

commencement, court fees, travelling expenses for the winner and his witnesses, loss of 

earnings for the winner and his witnesses, capped at £90 per day each and expert fees, 

the cap for which is now £750. 

The victorious party can therefore recover the following legal costs and fees: 

 the costs of issuing the claim and any court fees which have been paid, such as the 

allocation questionnaire fee; 

 if the case includes a claim for an injunction or specific performance, an amount for 

legal advice and assistance to a maximum of £260; 

 any order for costs made before the claim was allocated to the small claims court. 

If a small claims case proceeds to an appeal, the appeal court may summarily assess the 

costs of the appeal. The costs of an appeal are not subject to the usual small claims 

limitations. 

The following expenses incurred by a party or witness may be recovered: 

 travel expenses of witnesses or the party, including the costs of overnight 

accommodation, if needed. No limit is placed on these costs; 

 an amount for loss of earnings incurred by a witness or party due to attending the 

hearing, limited to £50 per day per person; 

 if the court has given permission in advance for a party to use expert evidence, a 
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maximum of £200 per expert may be recovered from the losing party to cover the 

expert’s fees. 

The exception to this general rule is when your opponent has behaved unreasonably in 

their conduct of the litigation. This will be entirely at the discretion of the judge and is not 

easy to prove. It could however include such conduct as: 

 making unnecessary applications; 

 causing a late adjournment of the hearing; 

 failing to comply with directions or orders; 

 refusing to negotiate; 

 failing to comply with protocols. 

The rules allow a judge to make a punitive costs order, if they think that a party has 

behaved unreasonably. If the judge is minded to make such an order, he will take into 

account all the costs that a party has incurred in either bringing or defending the claim, 

before deciding how much the other side should pay in respect of these. 

Where the parties consented to a claim being allocated to the small claims track, although 

its financial value exceeded £10,000, the rules on costs are different. The judge will be able 

to make the same order for costs as if the claim had been dealt with on the fast track. 

While these costs are still limited, they are substantially more than could be awarded on 

the small claims track. If a possession claim has been allocated to the small claims track 

after the consent of the parties, the judge may again award costs as if the claim was on the 

fast track. 

If the claimant wins the case, any costs that the defendant is ordered to pay are likely to be 

added to the total judgement debt to be paid at the same rate. If the defendant wins, the 

court will decide when and at what rate the claimant should pay costs. 
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CHAPTER 2. IS THE SMALL CLAIMS COURT FOR ME?

The answer to this question is that any court proceedings, including small claims, should 

be avoided, if at all possible. Taking a claim to court should always be the last resort, and 

taken only when all other attempts at resolving the dispute have failed and not be brought 

if there is any other possible alternative. There are usually better ways of resolving a 

dispute, which will be quicker and easier than the court, and likely to bring a better result. 

Small claims cases may be easier, cheaper and quicker to deal with than other sorts ofcivil 

cases. But there can never be a guarantee that you will win. As any lawyer will tell you,  

there can never be any certainty with litigation. Exhaust every other possibility before 

going to court. Write to the other side, try to talk to them, see if they will agree to try 

mediation – do whatever can be done to resolve the problem, and only then take it to 

court. 

If you are going to use the court you must be organised. Cases are won through careful 

preparation and good presentation. Although many of the court rules are relaxed for small 

claims, there are still court rules which must be complied with, and orders and time limits 

to obey. If you go about your claim or defence in a half-cocked fashion, you are not likely 

to succeed. These are still court proceedings just as much as a multi-million pound action 

in  the High Court. If you are going to use the court you must be prepared to play by their 

rules. 

However, it must be accepted that some matters can only be settled by the court where the 

other party refuses to discuss or adopts an unrealistic entrenched position. Other disputes 

may be more quickly resolved through a court procedure. When there can be no real issue 

over money owed, a summary or default judgement can be obtained. Even where a 

negotiated settlement is sought by a claimant, the threat of litigation and the costs, and 

other sanctions that a court can impose may focus an opponent's mind on reaching a 

settlement. 

If there is a power imbalance between you and the other party, court action may be the  

only answer. In court proceedings, the judge has a duty to ensure a level playing ground 

and that the parties are on an equal footing. You could therefore be at a disadvantage in a 

mediation or some other forms of ADR if your opponent has greater power than you, be  

that financial, emotional or simply greater negotiating experience. If your real purpose is 

vindication and proving your rights, you will not get this through mediation or 

negotiation. The purpose of these are not to establish who is right and who is wrong in a 

matter, but to reach a compromised settlement. You must go to court, and you will at least 

get a final decision. 

The next section is all about the alternatives to court proceedings. 
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CHAPTER 3. ALTERNATIVE DISPUTE RESOLUTION METHODS

There can, and often are, better alternatives to court action, if you are owed money by 

someone or have suffered a loss through their actions. If you have a claim against a utility 

company or a regulated organisation, you should always first follow their complaints 

procedure. In some situations, there may be an ombudsman who will investigate your 

complaint and have powers to order restitution. 

In other circumstances, you should always consider alternative methods to resolving the 

issues, before resorting to court action. Alternative dispute resolution (ADR) is the 

collective name given to the various methods of dealing with disputes without going to 

court. ADR can simply take the form of discussion and negotiation, or it may involve some 

more formal process. Failure to consider ADR could result in the court ordering either 

party to pay additional court and/or other legal costs. You cannot be forced to attempt 

ADR, but the court may require evidence that some form of ADR has been considered. 

The method most commonly used in ADR is mediation, which involves the use of a 

neutral third party to encourage and facilitate (but not impose) a solution to the dispute. 

Other procedures, such as arbitration, adjudication and expert determination, are also 

classed as ADR methods. However, they are similar to the court process, in the sense that 

they involve the imposition of a solution by a third party, rather than the facilitated 

negotiation of a settlement. 

NEGOTIATION

Talking to the person you are in a dispute with calmly, reasonably and in a spirit of 

compromise, should always be attempted first. As Winston Churchill said, ‘jaw – jaw is 

better than war – war’. You may well be mad at them, but there could well be a simple 

solution to the dispute. Listen to what they have to say, and they may well come up with a 

proposal or offer which you are happy to accept. 

If you are the claimant, talk to the potential defendant and listen to what they have to say. 

The problem may not be money, and there could well be some other matter, which you 

can easily deal with to get everything settled. Be creative in talking through a solution to 

the dispute. You may be able to agree to offer something as a sweetener, if you get your 

money straight away. If you are the defendant, make an offer to pay at least some of the 

money claimed if it is properly due, and try and negotiate either a discount or time to pay 

the balance. 

Stay cool and have confidence in your position when negotiating. Be prepared and 

consider beforehand all issues which could arise. Have a bottom line and stick to it. Decide 

what you are prepared to give up, and work out what your opponent’s main interest will 
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be. And finally, be prepared to walk away if you cannot get what you need. 

MEDIATION

Direct negotiations have failed. The person you are in dispute with is a pigheaded 

stubborn idiot, whose only intention is to do you down. Whether or not this is the case, it 

is likely that your relationship has deteriorated to such a stage that sensible discussion and 

compromise is not possible. Negotiating and agreeing a settlement is not however 

impossible. It’s just that you need help, and that can be made available through mediation. 

Mediation is a process where two or more people involved in a dispute come together, 

with the help of a neutral third person, to try and find a fair and workable solution to their 

dispute. It allows both parties to have their say, which is often a prerequisite to settling a 

disagreement. Once you and they have had the opportunity to tell each other how you feel 

and why you believe that you have been wronged, and heard each other’s point of view, it 

is far more likely that you will be able to work out a settlement together. 

The mediation process is flexible and informal, and has the objective of finding a solution 

which both parties can live with, rather than deciding rights and wrongs. As it will be an 

agreed solution, it is more likely to be complied with than if it had been imposed by a 

court. 

Filing a court action will always constitute a hostile act, which will harden attitudes and  

make settling the dispute more difficult. The consequence of court proceedings, even in 

the small claims court, will almost always be the annihilation of normal relationships 

between you and your opponent. The legal system is designed to be adversarial, and even 

if you were not on bad terms with your opponent beforehand, you can guarantee that you 

will be after court proceedings. The relationship between the parties however, who have 

managed to agree their differences without beating each other over the head, is more 

likely to survive than where they have won or lost following a court hearing. 

The advantages of mediation go on and on. By giving you and your opponent the  

opportunity to meet face-to-face in a non-adversarial environment, you are both able to 

speak your minds, fully explain your positions and get the grouse off your chests. This 

will lead to better communication with your opponent, which can only help both of you to 

resolve the issues between you. You will also get a better idea of the strengths and 

weaknesses of your case and that of your opponent, and help you to understand any 

underlying issues or problems which may have led to the dispute.  

Most important however is the availability of creative solutions, which would not be 

available from a court. 

Mediation looks to the future and not to the past. A mediator will encourage you both to 

not look to blame the other for what has happened and led to the dispute, but to look 
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forward in order to find a solution and reach a settlement to put what has happened 

behind you and move on. 

The objective of the mediator is to assist you both to reach a solution yourselves, and not  

for the mediator to impose a settlement on you both. If this is not possible and agreement 

cannot be reached, the mediation will come to an end and either party is free to start court 

proceedings, if they so wish. All that was said in mediation is confidential and cannot be 

disclosed to the court in subsequent proceedings. 

Mediating a dispute therefore has many advantages. A difficulty may however be the cost. 

Mediators, like everyone else have to earn a living, and their services will usually have to 

be paid for. 

Even if you believe that mediation would be a waste of time, you must not reject it out of 

hand. The courts have powers and are likely to penalise a party by not awarding them 

costs, if they do not agree to mediate before taking court action. This may not be such a 

great concern with a small claim, as legal costs will not usually be awarded. However, a 

claimant who refuses an offer to mediate and instead issues court proceedings, could well 

not be awarded the costs of issuing a claim and attending court, even should he win. 

Perhaps more important is that showing an offer to mediate and that the refusal left you 

no alternative other than to issue a claim will put you in a good light with a judge. 

ARBITRATION

Arbitration is totally different from mediation. Whereas mediators do not decide the issues 

and only help the parties to come to an agreement between themselves, arbitrators decide 

a case much as would a judge at a small claims hearing. The main difference is that the 

rules of an arbitration can be fixed by the parties and as this is an out of court process, the 

rules  of procedure of the court do not apply. The only common factor with mediation is 

that the procedure is agreed by the parties rather than set down court rules. 

The decision of an arbitrator will usually be binding upon the parties, as would the 

decision of a judge, and can be enforced as a court judgement. If you decide to go to 

arbitration with your matter therefore, it will be decided once and for all, much as with a 

court hearing, and you will be bound by the arbitrator’s decision. 

Arbitrations are most suited to money claims of a contractual and technical nature. If your 

dispute turns on issues where technical experience would be useful to give an 

understanding, such as with building and construction disputes or concerning the 

technical side of a business, it could well be better to have it decided by an arbitrator with 

knowledge of these areas rather than a court judge with no specialist knowledge other 

than the law. Arbitrations are not particularly well suited to disputes between neighbours 
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or family members, which often contain a large emotional element. 

Just as with mediation, you will need to agree with the other side to arbitrate, unless you 

have a contract with them containing an ‘arbitration clause’ in which you have already 

agreed to arbitrate any dispute that occurs. Arbitration clauses are common in 

construction contracts, employment contracts and many of those for the provision of 

professional services. By agreeing to arbitration, you will usually be giving up your right 

to take the case to court. 

Although not as formal as court proceedings, an arbitration will follow an agreed 

procedure and not have the informality of a mediation. Rules of evidence will need to be 

established, although these are likely to be more relaxed than with court proceedings. The 

arbitration process is adversarial in the same way as with that of the court, and similarly 

results in an antagonistic approach. 

There are many organisations which provide arbitration services and have panels of 

arbitrators with experience in a variety of fields. They will be able to provide a list of 

suitable arbitrators, and it will be for you to agree who should arbitrate with your 

opponent and negotiate the arbitrator’s fee. In this it will be very similar to selecting a 

mediator. 

If you decide to go to arbitration, the question will arise as to whether you need to instruct  

a lawyer. In most mediations you will not, but as arbitrations are akin to court 

proceedings, in that legal issues will be critical and that you will not have a second ‘bite of 

the cherry’, it may well be wise to do so. You will need to prepare your case for 

presentation to the arbitrator and, unless the facts and legal implications are very 

straightforward, you could be disadvantaged by not having a lawyer to help. 

Arbitration is likely to be less expensive and quicker than court proceedings. An 

arbitration hearing can usually be arranged with a minimum of delay within weeks, and 

the arbitrator’s fees may well be less than court fees for a fully contested case. If there is a 

disadvantage, it  is that arbitration does little to heal bad feeling between those involved.  

Unlike mediation, it does not look to the future but focuses on the past and issues of right 

and wrong, rather than what now needs to be decided to resolve the dispute and allow the 

parties to move on. 

EXPERT DETERMINATION

Expert determination is, like arbitration, most appropriate for disputes of a technical 

nature. These will include service charge disputes and rent reviews, construction disputes 

and accountancy issues. The advantage of expert determination is the simplicity of the  
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procedure and low cost, when compared to litigation. The parties are able to agree the 

terms on which the expert is appointed, and negotiate his fee. The expert should have 

experience in the subject matter of the dispute, and be able to understand and assess the 

matters in, without the submission of evidence from other experts. 

The scope of an expert's powers will be governed by the terms of the contract entered into 

by the disputing parties. The parties can decide whether or not the expert's decision is 

confidential. It will not remain confidential if it is necessary for a party to try to enforce the 

determination through court. 

If the parties do not expressly provide otherwise, the expert's decision will be binding, and 

can only be challenged on limited grounds and not appealed. Unless the parties agree 

otherwise, the only available grounds for appealing an expert's decision will be deceit or 

fraud by one of the parties, bias or acting unfairly and the expert acting outside of his or 

authority. 
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CHAPTER 4. IS IT GOING TO BE WORTH IT?

If you decide that you are going to bring or defend a claim, you must be realistic and do 

some soul searching. Do you really have a winnable claim or defence? Do you have the 

evidence to convince a judge that what you are saying is in fact the case? Do you have the 

time and commitment to bring a court action? Are you going to be able to deal with the 

stress involved? And are you likely to get paid at the end of the day? 

Accept that you are going to be your own worst advisor. You are too close to the dispute  

and are likely to be driven by emotion. Discuss the facts with family and friends and 

anyone who can give an impartial and unprejudiced view. Consider whether advice and 

the opinion of a lawyer is justified. This need not be expensive using an online service, 

although you will need to take the time to set out all the facts in a complete and orderly 

fashion to get the best possible advice. 

You may have been told that you do not need any legal knowledge or to understand the 

law to bring a small claim. This may be true, inasmuch as it is for the judge to apply the 

law to the facts which you put before him and it is not for you to explain the law. All you 

have to  do is state your case, organise the evidence, and then come to court and let the 

judge decide. 

The difficulty with this however is that cases are not decided on who is morally right or 

just, but on who is believed. The judge must apply the law to the facts and that law is the 

same in the small claims court as in any other court. If you are going to win your case and 

not suffer the possible embarrassment and all credibility of being struck out through your 

case having no legal basis, you are going to have to take the time and trouble to look at 

your case as a judge will do. If you do not understand the legal realities involved, you are 

going to be wasting your time. Irrelevant arguments are going to be put forward, and you 

may well miss something essential to winning your case. You are going to have to take the 

time and trouble to understand the legal basics. Much of what you will need to know is in 

chapters below. 

If you are not put off by the above and decide to give it a go, the next thing to ask yourself 

will be whether you will get your money if you win the case. 

WILL YOU GET PAID IF YOU WIN?

It does not necessarily follow that you will automatically get your money just because you 

have got a judgement in your favour. If the defendant does not pay as ordered by the 

court, it will be for you to take further action, which is going to involve yet more time, 

bother and expense. The court does not do this on your behalf or initiate any enforcement 

action. 
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Providing that the defendant is solvent and owns property, enforcing your judgement 

may present no particular problem, but if they are not, you may end up getting nothing. 

There is little point going against a ‘man of straw’. If you bring proceedings against an 

insolvent business or individual with no money to pay the judgement, you could well just 

be throwing good money after bad. 

Before deciding whether court proceedings are worthwhile, find out whether the person  

you are claiming against owns any property. If they own a house either by themselves or 

with another, you will be able to get a charge entered against it and eventually have it sold 

to pay your judgement. Do they have a job or likely to have one before too long? If so, you 

may well be able to get an attachment of earnings order. Even if they have no visible 

income or assets now, is it likely that they will have in the foreseeable future? 

But think very carefully before spending money and effort on claiming against somebody 

who is in receipt of benefits or has no visible income. A court bailiff would be able to seize 

any assets they have and sell them, but the reality is that they have no power to enter a 

debtor’s home if this is refused, and the possibility of recovering from someone with little 

more than basic household content is small. Beware of claiming against anyone who is in 

danger of becoming bankrupt or a company which may go into liquidation. The 

judgement you obtain would be wiped out in the bankruptcy, if there are no assets. Is the 

person you are claiming against likely to disappear or is the company a fly by night 

organisation, which  is likely to be wound up? 

There are a number of simple checks which you can make against a potential defendant, 

which will help you to work out whether you will be able to get your money if you win. 

You can carry out a search on the Insolvency Service website to find out whether an 

individual has been made bankrupt. The credit reference agencies such as Experian will 

enable you to check a person’s credit score. The Registry Trust allows you to carry out a 

search of outstanding court judgements. You can carry out a property search at the Land 

Registry to see whether a person owns property which you might be able to get a charge 

against. A search at Companies House will tell you whether a company is still trading and 

you will be able to check their previous years’ accounts. 

Ways of enforcing a judgement are considered in detail in Chapter 13. 
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CHAPTER 5. PRE-ACTION PROTOCOL

Some types of claims have a special pre-action protocol which must be  complied  with 

before a claim may be issued. These protocols lay down actions which must be taken by  

both parties in an attempt to settle the dispute without the need for involvement by the 

courts. There are likely to be costs penalties if not complied with. 

The Protocol’s objectives are to encourage the parties to resolve the matter without the 

need to start court proceedings, and to exchange early and full information about their 

dispute. 

Special pre-action protocols apply to construction and engineering disputes, personal 

injury claims, professional negligence, clinical negligence and a number of other types of 

claim. A list of the current pre-action protocols can be viewed on the Ministry of Justice 

web-site. 

Even where there is no specific pre-action requirement, such as with a simple undisputed 

debt, it is recommended that the claimant should write a letter before action, and that the 

defendant should reply or at least acknowledge this letter within 14 days. This letter will 

be evidence to show that you have attempted to resolve the dispute before going to court. 

And that the defendant was warned that legal action would follow if they failed to pay. 

LETTERS BEFORE ACTION

It is sensible, as well as being a requirement, to send a written demand to the defendant 

requiring settlement of your claim and advising that court action will be taken if 

settlement is not made. The letter should contain clear and precise details of what is 

claimed, the reason it is being claimed, and the time allowed for payment before court 

proceedings are issued.

The letter should be formal and leave the reader in no doubt that, if they do not pay-up 

within a specified time, they will face court proceedings. It will usually contain:

 your name and address; 

 the reason for your claim; 

 a clear round up of the facts; 

 what you want the other person to do to put things right; 

 how much you're claiming. If you're claiming compensation for extra costs you've had 

as a result of the problem, you'll need to show how you have worked out the costs, 

including interest; 
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 a list of any documents you'll be using to prove your claim; 

 an invitation to use alternative dispute resolution, like mediation, to sort out your 

problem, if you haven't already tried it; 

 a date by when you want the person to give you a full response. This will depend on 

how complicated the case is, but 14 days is usual; 

 a request for any documents that you want the other person to provide; 

 a reminder that you will start court proceedings if the trader doesn’t reply to the 

letter, and that this may mean they will have to pay extra costs; 

 a reminder that both of you are expected to follow certain rules set out in the Civil 

Procedure Rules. 

A letter before action may prompt an offer of settlement and make the issue of 

proceedings unnecessary. A well-prepared letter will also help to set the stage and define 

the issues.

A word of warning however, if you threaten court proceedings and do not then bring 

them, you are going to lose all credibility and might just as well forget your claim.

20



CHAPTER 6. PREPARING YOUR CLAIM

A small claim can be started by either completing and filing Form N1 with the court or 

issuing the claim online through the Court Service Money Claim Online and paying the 

appropriate court fee, which is based on the amount claimed. A fee  exemption  or  

remission may be available, if you are of limited means or receiving certain benefits. 

When issuing a claim, you only need to state the facts of the case and show that you have 

suffered consequential loss. There is no need to argue your case or put in evidence. This 

will come later. 

Remember always that when preparing your case, try to step back and look at the matter 

through the eyes of an impartial person. You will probably consider your opponent to be a 

rat of the first order, but the judge will not know this, and must decide matters impartially 

and on the evidence before him. 

THE PARTIES TO A CLAIM

The parties to a claim – the claimant and defendant – will usually be obvious, but it is 

essential to get it correct. If you do not, you could end up with a useless judgement which 

cannot be enforced or have your claim struck out as showing no cause of action against the 

named person. 

If you (or the defendant) are in business and the claim relates to that business, you must 

claim as such and not as an individual. Therefore, a sole trader will sue or be sued as Mike 

Smith trading as (or T/A) M. Smith Plumbing and Heating. 

A business partnership will sue and be sued in the name of the firm or the individual 

partners such as Dee and Co. (a firm). 

A limited company will be sued in the name of that company Jones and Co. (Plumbers) Ltd. 

Service should be affected upon a company at that company’s registered office, and upon 

a partnership or sole trader upon the party’s principle place of business. 

A child and any person aged under 18 or someone under a disability must claim or be 

claimed against through a litigation friend such as Mary Brown (sued as the mother and 

litigation friend of John Brown (a minor). 

You can only bring or defend a claim if you are aged 18 or over, not bankrupt and with 

full mental capacity. 
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Claims against an estate. A claim against someone who has died will be brought against  

their personal representative or executor of the deceased will: Jim Jones (sued as the 

personal representative of Sarah Jones deceased). 

There can be more than one claimant or defendant, such as a husband and wife or a 

business partnership and the individual partners. Two or more joint defendants are often 

better than one, but make sure that you have the address for service, as all defendants 

must be served. 

Use the most complete name you know. Initials are acceptable and can be used where the 

full name is not known. 

Party Sued Sues As Example Service 

Sole Trader Own or Business Name 
Mike Smith trading as (or T/A) M. 
Smith Plumbing and Heating 

Upon the Trader or person in charge 
at a principal place of business 

Partnership 
Either in the name of the 
firm or the individual 
partners 

Dee and Co. (a firm) 
Either upon a partner or a person in 
charge at a principal place of 
business 

Limited Company 
The Company Name 
(including Limited) 

Jones and Co. (Plumbers) Ltd At the Registered Office 

Child (under 18) or 
person with a 
disability 

Must sue and be sued 
through a litigation friend 

Mary Brown (sued as the mother 
and litigation friend of John 
Brown (a minor)) 

Upon the Litigation Friend 

THE PARTICULARS (OR STATEMENT) OF CLAIM

This is where you explain why you are entitled to a judgement from the court. Strictly 

speaking, it is not necessary to provide a particulars of claim when issuing your claim, as 

you are only required to give brief details of the type of claim on Form N1 or on your 

Money Claim Online application. However, there is little point in not filing your 

particulars of claim when you issue the case, as nothing is going to happen until you do. If 

you are in a panic and choose to issue your claim without including the particulars of 

claim, you must file it with the court within 14 days. 

Form N1 is in PDF format and can be filled in on your computer and then printed out. Or 

you can print the blank form and complete it by hand (use black ink and write in capitals). 

Your particulars of claim should set out fully and clearly, in narrative form, what is 

alleged against the defendant and how this has resulted in you suffering a loss. Keep it 

simple, do not try to use legal language and avoid jargon. When giving details of your 

claim, try to step back and look at the matter through the eyes of an impartial person. 

You can include your particulars of claim on your claim form or set them out on a separate 

sheet. It will all depend upon how straightforward your claim might be. In a 
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straightforward case where you are claiming for money owed, you might only need to 

say: 

‘The claimant’s claim is for money owed under a loan agreement, a copy of which is  attached 

hereto, totalling £7,500.’ 

If your claim is more complicated, set it out in a separate document which you will attach 

to the claim form, and in the particulars just write ‘see attached’ or ‘to follow’. 

If preparing your particulars of claim in a separate document, always start with the title of 

the case. You should follow the generally accepted traditional format, which is shown 

below in the Appendix. 

Your particulars of claim is not where you must prove your case; that will come later. You 

are only setting out what you are claiming and the basis of your claim. Therefore you do 

not have to include any evidence here or go into any great detail about your claim. All you 

need here are the reasons why the defendant is liable to you and in how much. Make sure 

however that you have the evidence to prove everything you allege against the defendant.  

If you make a claim or allegations which you cannot prove, this could be held against you. 

If you allege something, you must be able to prove it. 

Details of your claim should be set out in short numbered paragraphs and in chronological 

order. There is no need to state the law or the legal basis for your claim. You simply need 

to set out the facts which go to make your claim. A good particulars of claim will simply 

contain clear facts, without the need for evidence or the law, and contain nothing 

unnecessary to establish the nature of your claim. 

It is usually best to start off in the first paragraph of your statement of claim by setting out 

who is who, and the relationship between you. For example, if you are the owner of X 

property and Y is a plumber who you are claiming against, you might say: 

‘The claimant is the owner of a property known as ... The defendant is a firm of plumbers holding 

themselves out as competent to carry out plumbing repairs and work.’ 

Then what happened. For example, you entered into a contract with the plumber to repair 

your drains. Identify the contract by saying whether it was oral or in writing and give the 

date it was made. 

Next, the cause of action. For example, the plumber breached the contract by acting 

negligently and blocking your drains. 

Then the consequences. Your kitchen flooded. 

Now set out the damages you are claiming for the breach. For example, the cost of a new 

kitchen. 
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Make sure that you cover all events needed to prove your claim, and that these are set out 

chronologically in date order. Your account of events should refer to any documents 

which contain proof of what happened or was agreed. If you refer to evidence which 

might be needed from a third party, make sure that that person agrees to make a 

statement in due course and attend court if needed. It would be a wise move to obtain a 

written statement from all potential witnesses straightaway and before you issue your 

claim. 

Remember that you are only setting out what you are claiming and the basis of that claim. 

Therefore, you do not have to include any evidence here or go into any great detail about 

your claim. All you need here are the reasons why the defendant is liable to you. 

There are some particular rules relating to what must be included in certain claims: 

 If your claim is for the recovery of goods, you must include the value of the goods; 

 If you are relying upon a written contract, you must attach a copy of that contract to 

your claim; 

 If you are relying upon an oral contract, you must set out the words used and state by 

whom, to whom, when and where the words were used. The gist of what was said is 

sufficient; 

 If your claim is based upon the conduct of the defendant, you must state when and 

where the acts complained about took place. 

Your particulars of claim must be verified by a statement of truth, which should be 

written  at the end of the document. Unless you personally confirm that what is written is 

true, it will not be a valid claim and may be struck out. You must therefore put words to 

the effect of: 

‘I believe that the facts stated in these particulars of claim are true.’ 

HOW MUCH CAN YOU CLAIM?

You will obviously want to claim for the maximum amount you can hope to obtain. If 

you  are unsure of the damages you will be awarded, you can give an estimate, but it 

should be realistic. If the amount is uncertain, or there is any question on the amount you 

expect to be awarded, just put ‘under £5,000’ or ‘not more than £5,000’. 

Claiming on the high side may increase the court fee you have to pay on issuing your 

claim, but if you do not claim an amount you will not get it. A judge does not have the 

power to award an amount over that claimed, although they can of course award a lesser 

amount. 

Claiming high also gives you negotiating room. If you claim £5,000, you may well be 
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offered half of this in damages, which was the amount you really had in mind. However, 

do not go too much over the top. Doing so could annoy your opponent so much that he 

will decide to fight rather than come to you with a sensible offer. You will also lose the 

respect of the judge, if you are claiming a ridiculous amount. 

If your claim is for breach of contract, the amount you will claim is basically the 

difference between the value of what you received and what you got. 

You will need to show that you have mitigated your loss and kept it to a minimum. You 

are not allowed to make a profit out of the conduct of the defendant complained about. 

Even though you have a duty to take all reasonable steps to avoid any avoidable loss. 

Thus, if a garage fails to repair your car as promised and you do not have it to go to 

work, you are not allowed to sit at home, but must hire a car or take the bus. If you are 

ready landlord and your tenant vacates the property in breach of tenancy, you must try 

to find a new tenant. 

If you are claiming on a debt, don’t invent loan interest if none was agreed when the 

agreement was entered into. 

Remember that the amount you claim will determine the court fee for issuing the 

proceedings, so do not exaggerate the amount you expect to recover or you will end up 

paying more than necessary in court fees. 

The value of your claim is the amount of the claim, disregarding interest and court costs. 

Remember that if the claim is for more than £10,000, it could be assigned to one of the 

other tracks of the county court, unless both you and the defendant want it heard as a 

small claim, and a district judge agrees that it is suitable. 

INTEREST

Just about every money claim should include a claim for interest. 

If you want interest on the money you are claiming, you must include a claim for interest 

in your statement of claim. This usually goes as the last paragraph and you should put: 

'The claimant claims interest under section 69 of the County Courts Act 1984 at the rate of 

8% a year, from [date when the money became owed to you] to [the date you are issuing 

the claim] of £ [put in the amount], and also interest at the same rate up to the date of 

judgement or earlier payment at a daily rate of [enter the daily rate of interest].’ 

To work out the amount of interest you are owed up to the date you start the claim, you 

first need to work out the daily rate of interest. Using a calculator do the following: 

25



0.00022 x the amount of your claim. This gives you the daily rate of interest. 

You then need to work out the amount of interest you are owed up to the date you issue 

your claim. Count how many days have passed since the money became owed to you 

and multiply that number by the daily rate of interest. 

For example, 

If you are owed £1,000, the rate of interest would be as follows: 

0.00022 x 1,000 = 0.22 

So the daily rate of interest is 22p. 

If the debt became owed to you on 7 March and you are filling in the claim form on 26 

April, 50 days have passed. 

So, 50 x 0.22 = 11. You can add £11 to the amount you are claiming. 

The total figure for interest and the amount you are claiming must be entered in  the 

‘Amount claimed’ box, in the bottom right-hand corner of the claim form. The fee you 

will have to pay to issue your claim will be based on this figure. 

Under Defendant’s name and address, simply put the defendant’s name and address. 

On the next page is a question concerning the Human Rights Act; in the great majority of 

claims, it is just a case of ticking the ‘No’ box. 

If you have decided to prepare a separate Statement of claim, and if so just put ‘see 

attached’ where this is asked for. It is possible in a very straight forward case to set out the 

particulars of your claim in the space provided on the Form N1, but usually it is best to 

set these out on a separate sheet to be attached. 

It is essential to sign the statement of truth on the claim form, and indeed on all pleadings 

before the court. So long as you are signing the claim form yourself, simply cross out ‘the 

claimant believes’, put ‘not applicable’ in the space for the name of the solicitor’s firm and 

‘position held’. In the space for claimant’s address, complete the address where you wish 

the court to correspond with you and send papers about the case. Put in also your 

postcode, telephone number and, if you wish, e-mail address. This will enable the court 

office to contact you easily, if there is a small query to resolve. 
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CHAPTER 7. ISSUING YOUR CLAIM

You can issue your claim either by posting a completed claim form to The Central Money 

Claims Issue Office or by using the online claim issue site. It is no longer possible to issue 

a money claim at your local county court. 

Once you have completed your claim form, you should print or photocopy as many copies 

as required (one for each defendant, plus your own copy). You should then make up an 

envelope containing: 

a) one copy of the claim form for each defendant, 

b) one copy of N1C - Notes for defendant for each defendant, 

c) a cheque to cover the court fees. 

The cheque should be made payable to 'H M Courts & Tribunals Service'. The amount is 

dependent on the amount of the claim, and is set out in EX50 County court fees leaflet. 

All money claims are now issued from the National Court Centre in Salford Manchester. 

Their address where your claim should be sent is: 

County Court Money Claims Centre PO 

Box 527 

Salford M5 

0BY. 

The claim will then be issued out of the Northampton County Court. If a defence is filed, 

the parties will be sent an allocation questionnaire which must be returned to a local 

county court, which will usually be the court for the area in which the defendant lives. 

This court will then manage and hear the case, unless an application is made to transfer 

the case to another court. 

MONEY CLAIM ONLINE

You can alternatively make your claim online, using the court services Money Claim 

Online procedure. Money Claim Online (MCOL) can be a fast efficient way to make a 

money claim.  It is a government scheme run by her Majesty's Courts and Tribunal service 

(HMCTS), intended to make the issue and administration of small claims possible online. 

To encourage its use, a reduction is made to the court issue fee charged. A customer help 

desk is available based in Northampton, which can be contacted either by phone or e-mail. 

MCOL is not available to those entitled to a reduction in or exemption from paying court 
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fees and those in receipt of legal aid. They must issue their claim through the County 

Court Money Claims Centre in Salford. 

MCOL enables a claimant to not only issue a claim online but also check the status of the 

claim, and request entry of judgement and enforcement by warrant of execution.   

Payment of the court fee is made using a credit or debit card. Defendants may also use 

MCOL to respond and defend a claim. 

Claims are issued through the bulk processing centre in Northampton, which sends out 

the documentation to the defendants in the name of Northampton County Court. If 

defended, the case will then be transferred usually to the defendant's home court. Online 

issue of a claim is fairly straightforward. You must however have an address in England 

or Wales, as must the defendant. The service is only available however to claim a specified 

amount of money (under £10,000) against a maximum of two defendants. You cannot 

therefore claim for such as injuries sustained in an accident or damages for faulty goods. 

To use this service go to www.moneyclaim.gov.uk and register as a user. Full instructions  

are provided. The information then required will be much as if you used the old paper 

system and completed Form N1. 

Following registration, you will receive a 12 digit user ID for use with your password. 

Once registered, you can fill in your claim form online, by answering a series of questions. 

You must complete your details as claimant, and provide the name and address of the 

defendant. 

It is worth preparing your particulars of claim beforehand, and also working out any 

interest you intend to claim on the money owed to you. 

Your particulars of claim will be limited in size to no more than 1080 characters. If it is 

more than this or if you wish to attach a document, such as a particularised statement of 

claim or your contract with the defendant, there is a box you can tick or you may send this 

to the defendant separately. 

Details of claim calls for just a few brief words setting out the type of claim and the 

remedy sought. You do not need to give details of your claim here, but just a short 

description of the type of claim and show how it arises. The sort of thing you would say is: 

 ‘Action in damages for breach of contract of employment’ 

 ‘Claim for monies due under a dishonoured cheque’ 

 ‘Claim in damages for loss and injury from a motor accident’ 

 ‘Money due under a contract for services’ 
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 ‘Unpaid debt’ 

 ‘Road traffic accident’ 

 ‘Holiday claim’ 

 ‘Claim against tenants for unpaid rents’ 

 ‘Claim against landlord for repairs’ 

 ‘Claim in respect of goods of unsatisfactory quality’ 

 ‘Unpaid professional fees’ 

  ‘Repayment of personal loan’. 

The online service will acknowledge your claim and then serve upon the defendant. They  

will be required to respond in the usual way within 14 days, and may do so online and 

could counterclaim using the system. If a defence is not received, you may enter 

judgement in default or apply for summary judgement online. Once you have judgement, 

you can then continue to use the system to apply for a warrant of our execution in order to 

enforce payment. At any time you will be able to log in and view the progress of your 

claim. 

COURT FEES

A court fee is payable by a claimant on issue of a claim. If the claimant is successful in the 

claim, the defendant will normally be ordered to pay the claimant the amount of the court 

fee. 

The amount will depend upon the sum being claimed and whether the claim is issued 
online through Money Claim Online or through the county court central Money Claim 
Centre in Salford. A list of current court fees is available online, and for small claims from 
9th March 2015 is: 

Value of your claim 
Court issued 

claim 

Filed via 

SDT/MCOL

*

Up to £300 £35 £25 

Greater than £300 but no more than £500 £50 £35 

Greater than £500 but no more than £1,000 £70 £60 

Greater than £1,000 but no more than £1,500 £80 £70 

Greater than £1,500 but no more than £3,000 £115 £105 

Greater than £3,000 but no more than £5,000 £205 £185 
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Greater than £5,000 but no more than £10,000 £455 £410 

Greater than £10,000 but no more than £15,000 5% of the 

value of the 

claim 

£150,000 

4.5% of the 

value of the 

claim 
Greater than £15,000 but no more than £50,000 

Greater than £50,000 but no more than £100,000 

Greater than £100,000 but no more than N/a 

Greater than £150,000 but no more than £200,000 N/a 

Greater than £200,000 £10,000 N/a 

Further court fees are payable by the claimant on allocation, and a yet further hearing fee. 

HEARING FEES

Where the amount claimed is: 

    up to £300 £25 

    between £300.01 and £500 £55 

    between £500.01 and £1,000       £80 

    between £1,000.01 and £1,500   £115 

    between £1,500.01 and £3,000   £170 

    more than £3,000 £335 

A refund of the hearing fee will be made if you notify the court in writing, at least seven  

clear calendar days (excluding the date of receipt and date of hearing) before the trial date 

or start of the trial week that the case is settled or discontinued. 

Payment by debit or credit cards is accepted. Cheques should be made payable to HMCTS 

(Her Majesty’s Court and Tribunal Service). 

A full or partial exemption from court fees may be claimed if you are on a low income or 

in receipt of certain benefits. Application with supporting documents is on Form 160A 

which also provides information on who is eligible. 

The court fees are part of the fixed costs which a successful claimant can expect to be 

awarded, and payable by the defendant to a claim. You can therefore expect to recover the 

court fee you must pay from the defendant, so long as you win your claim. 
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CHAPTER 8. AFTER ISSUE

Once a claim has been issued by the court, it must be served on the defendant(s). The 

court will usually effect service of your claim on the defendant by first class post, within 

one or two days of receipt. Service will be considered effected two days after posting by 

the court. 

Once served, a defendant has 14 days to respond. If the particulars of claim has not been 

filed and are shown on the claim form ‘to follow’, this time will not start to run until the 

particulars are received. The response pack sent by the court with the claim form must be 

completed to show whether the claim is admitted in all or part, or whether it is to be 

defended, and whether the defendant wishes to make a counterclaim against the claimant. 

If so, a further court fee may well be payable. If the acknowledgement of service is 

returned to the court indicating an intention to defend, the defendant will have 28 days 

from the  date of service to file their defence. 

The first reaction of most defendants is to defend and put in a retaliatory defence. Often 

however, in the cold light of day, a defendant will come to realise that they have no 

maintainable defence and will look for settlement rather than having to go to court. They 

may even just pay up. It does happen. 

They may realise that in the small claims court, where they cannot hope to recover any 

legal costs incurred, it is simpler and more economical to come to a settlement. 

Do not be surprised or dismayed if within the 14 days allowed for the defendant to put in 

a defence, they give notice of an intention to defend. This will be largely to obtain the 

further 14 days to delay and consider their position. 

You will be advised immediately by the court of any response or defence filed by the 

defendant. If you hear nothing, be on your toes to obtain judgement in default. 

If the defendant is a private individual, the case will be automatically transferred to their 

home court. In the case of multiple defendants, transfer is to the home court of the first 

defendant to lodge their defence. 

However, if the defendant is a business and the claimant an individual, the case will 

usually be transferred to the claimant’s home court. 

You may only discontinue your claim once served by filing and serving a notice of 

discontinuance on every party to the proceedings. If you do so, you will be liable for the 

costs incurred by the defendant up to the date the notice of discontinuance was served. 
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THE ALLOCATION QUESTIONNAIRE

If a defence is filed, the court will send you a copy. The court to which the case has been 

transferred will then send you an allocation questionnaire, which must be returned to    

that court with a copy to the other side within 14 days. If your claim is over £1,500, a 

further court fee of £40 must be paid. 

Wherever possible, you should discuss and, if possible agree matters with your opponent. 

Where possible, agree with the other party: 

 if the case can be settled or not, the possibility of mediation and whether to ask the 

court to stay the action;

 which is the most appropriate track for the claim;

 how long you think the hearing will last;

 how long you think you will need to prepare your case and the arrangements for 

exchanging evidence.

If the other party will not co-operate, do not delay returning your form to the court. If you 

are the claimant and do not return your allocation questionnaire by the time specified, 

your claim could well be struck out. 

When the court receives the completed allocation questionnaires from both parties, the 

judge will decide if the claim should be allocated to the small claims track or one of the 

other tracks. Account will be taken of what has been said in the claim, defence and  

allocation questionnaires, and the judge will look specifically at the amount in dispute, the 

timetable and the evidence needed to decide the issues. 

In some cases, the judge may decide to arrange a preliminary hearing, which you will be 

required to attend with the other side. This will be where: 

 further directions seem called for, and these would best be given in the presence of 

the parties; 

 the issues are not clear from the claim and defence; 

 there is something else which the district judge would like to discuss with the parties 

before the hearing. 

The court will give you and your opponent at least three weeks’ notice of the date fixed for 

the hearing. 

The judge may decide to deal with your case without a hearing. If so, you will be sent a 

notice that will tell you that the judge thinks that your case can be dealt with without a 
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hearing, using only written evidence. The notice will ask you to tell the court if you object, 

and will give you a date by which you must reply. If you or the other party objects, your 

case may be dealt with at a hearing. If you do not reply by the date given, the judge is 

likely to treat your lack of reply as consent. 

Sometimes, the judge may ask for more information before reaching a decision. You will 

then receive a court order asking you to complete a form asking for further information. 

The form will explain what additional information is needed and tell you the deadline for 

providing the information. 

The court will send you and the other party a notice of allocation, which sets out which 

track the claim has been allocated to and what the court expects you to do next. These 

steps you are both required to take by the court are known as ‘directions’. 

Directions may include: 

• instructions to send further supporting document to the court and to the other parties 

involved in the claim, and when you need to do this by; 

• permission to use an expert at the hearing; 

• information about mediation, if either you or the other party has asked for mediation 

or the judge thinks the case is suitable for mediation; 

• information about the date and place of the hearing, and how long the judge thinks it 

will take. If you are the person making a claim, the notice of allocation will also tell you 

the date by which you should pay your hearing fee. If you do not pay the hearing fee 

by the due date, your claim may be struck out. 
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CHAPTER 9. EARLY JUDGEMENT

If a defendant does not file a defence within the time limit – which for most claims is 14  

days after the date of service of the statement of claim –, you will be entitled to ask the 

court to enter judgement in your favour. 

A judgement in default is as good as any other judgement. It can however be set aside on 

application by a defendant. There are mandatory and discretionary grounds on which the 

court has the power to set aside a default judgement. 

Under Rule 13.2 of the Civil Procedure Rules 1998, the court must set aside a default 

judgement that was wrongly entered before the defendant’s deadline for filing an 

acknowledgement of service or a defence expired. The court is also obliged to set aside a 

default judgement, entered after the claim had been paid in full. 

Under Rule 13.3 (1), the court can use its discretion to set aside or vary a default 

judgement if the applicant can show that: 

• they have a real prospect of successfully defending the claim; or 

• it appears to the court that there is some other good reason why the judgement should 

be set aside or varied and the defendant should be allowed to defend the claim. 

Although in theory the applicant only has to satisfy one of these grounds, there is more 

chance of the judge exercising their discretion if the applicant can show that he has a 

defence with a real prospect of success at trial. It is also important for the defendant to 

make his application for default judgement to be set aside as soon as he becomes aware of 

the judgement, as the promptness of his application will be taken into account by the 

court. Any application must be submitted with supporting evidence. 

Following an application to set aside a default judgement, the court may: 

• set aside the default judgement, 

• refuse the application, or 

• make a conditional order. 

A conditional order is likely to be made when it appears to the court possible that a 

defence may succeed but improbable that it will do so, or if the application was made 

very late. The defendant will usually have to pay the amount of the claim, or as much as 

he can reasonably afford, into court within a set timescale, otherwise the default 

judgement will remain. 

Once the court has determined the application, a costs order will be made and will vary 

depending on the outcome of the application. If the default judgement is set aside in 
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accordance with Rule 13.2 (on a mandatory ground), then the fault will have been the 

claimant’s, who will consequently be ordered to pay the defendant’s costs. 

  If the application is granted on the ground that there was a good reason for the default, 

then the party that loses the subsequent case will usually pay the costs of the application 

(known as ‘costs in the case’). 

If the application is granted on the ground that there is a defence with a real prospect of 

success at trial, the defendant normally has to pay the claimant’s costs. Similarly, the 

defendant will normally have to pay the claimant’s costs if a conditional order is made. 

Applications to set aside a default judgement are made on Form N244. 

SUMMARY JUDGEMENT

The court may make an order for summary judgement giving judgement without trial in 

favour of either a claimant or defendant on part or all of a claim. However, before giving 

summary judgement, the court must be satisfied that either the claimant has no real 

prospect of succeeding with a claim or that a defendant has no prospect of defending the 

claim. In addition, there must be no compelling reason why the case should go to trial. 

Orders can be made on the court’s initiative or on application by a party. 

An application for summary judgement should be made by either party early on in a 

claim, and probably as soon as a particulars of claim or defence is received. The notice of 

application in Form N244 should almost always need to be accompanied by a witness 

statement, clearly setting out the facts to demonstrate that the other party has no 

reasonable prospect of success. These facts need to be clear-cut, as the court will not 

conduct a mini-trial, and if there is any doubt, they are likely to allow the case to proceed. 

In so doing, a judge may well impose conditions on a party wishing to defend or continue 

with a claim. 

A court may therefore give summary judgement against either a claimant or a defendant 

on the whole of the claim or on a particular issue or part of a claim, if it considers that: 

• the claimant has no real prospect of succeeding on the claim or issue; 

• the defendant has no real prospect of successfully defending the claim or issue; and that 

• there is no other compelling reason why the case or issue should be disposed of at 

trial. Examples of the type of claim that should be dismissed on summary application 

are: 

• those which set out no facts indicating what the claim is about, for example, ‘money 

owed £5,000’; 
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• those which are incoherent and make no sense; 

• those which contain a coherent set of facts but those facts, even if true, do not disclose 

any legally recognisable claim against the defendant. 

An application for summary judgement may be based on a point of law, the evidence (or 

lack  of  it),  or  a  combination  of  both.  Remember  to  claim  costs  if  you  are  making   

an application. Usually you will apply for both summary judgement and an order striking 

out the defence. 

Application is made on Form N244.

STRIKING OUT

The court has the case management powers to strike out a claim or defence which is 

defective or where a party has not complied with the court rules. The power is however  

used sparingly. 

Sometimes a defence (or a claim) will be filed which is a total nonsense. It will have no 

reasonable prospect of succeeding and would be everybody’s waste of time and a waste of 

the court’s resources. In these circumstances you may apply to have it struck out, although 

the district judge may well have decided this himself, and made appropriate orders 

striking out the defence or claim. 

The court can exercise its power to strike out a claim or defence on a party's application or  

of its own initiative. Usually, an application to strike out will be made alongside an 

application for summary judgement. If a claim is struck out, the defendant will be able to 

claim any costs incurred. Where a defence is struck out, the claimant may apply for 

judgement in default of defence. 

The court will strike out a claim which discloses no reasonable grounds for bringing or 

defending the action or where the case appears to be an abuse of the court’s process. It  

may also strike out a claim where there has been a failure to comply with a  practice 

direction or order of the court. 

The court will also strike out a claim which is clearly vexatious, vague, incoherent, 

scurrilous or obviously ill-conceived. If a claim does not have a legally recognisable basis, 

it will be struck out, as will a claim by a defendant who is trying to re-litigate a matter 

which has been decided against him. 

A particulars of claim or defence will therefore be liable to be struck out if: 

• it does not set out facts indicating what the claim is about; 
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• sets out an unwinnable case; 

• the facts are incoherent, vague, obscure and make no sense; 

• they contain a coherent set of facts but those facts, even if true, do not disclose any 

legally recognisable claim against the other party or if a defence does not amount in 

law to a defence to the claim; 

• is vexatious, scurrilous or obviously ill-founded. In making the assessment, the court 

will assume that each of the allegations pleaded are true; 

• advances an improper collateral purpose on the part of the litigant; 

• amounts to an abuse of process on the part of the litigant. 

Applications to strike out a claim or defence should be made on Form N244, with a 

supporting statement setting out the basis for the application. It will usually be necessary 

to show that even if all the facts asserted are found to be true, the case would still be 

likely to fail. Bear in mind that, on an application to strike out, the court will not engage 

in fact- finding, but consider that the facts set out are true, but notwithstanding this the 

case would fail. 

ADMISSIONS, COUNTERCLAIMS AND SET OFFS

Sometimes, a defendant will admit only part of the claim, or make an offer in settlement. 

You will be advised of any admissions or offers by the court. You may then ask for  

judgement (on the form provided with your notice of issue received from the court) to be 

entered in respect of the admitted part of the claim, and if you wish, pursue the balance 

and require the defendant to enter a defence in respect of the disputed part of the claim. If 

he does not do so, default judgement can be obtained for the balance of the claim. 

If an offer of payment by instalments is made, it is open to you to refuse or accept the 

offer. However, the court in appropriate circumstances can make an order for payment 

by instalments, and will do so if the defendant is able to show that he is not in a position 

to pay the full amount forthwith. Enforcing payment to be made forthwith might well 

take longer than accepting voluntary payment by instalments. 

Sometimes, rather than defend, a defendant will enter a counterclaim. In a way, this is the 

same as the defendant issuing a claim against you, as although it is a separate claim, it 

will be heard alongside and at the same time as the claim you are making. 

It is essential that you file a defence to the counterclaim within 14 days of the court 

serving you with notice and a copy of the counterclaim. Otherwise, the defendant will be 

entitled to enter judgement in default against you on the counterclaim. 
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Another possibility is that the defendant may seek to hold a third party liable, and seek to 

join that party in the action. This often happens in motor accident claims, where you are 

claiming against one driver for damage to your car, and that driver says that the accident 

was the fault of another. 

A yet further possibility is that the defendant will seek a set-off. This is where he claims 

that you owe him money or an amount in damages, and that this should be set off against 

anything he owes you. It will be necessary, if this is done, for you to file a defence to the 

set- off. Time limits will apply and you must usually act within 14 days. 
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CHAPTER 10. DEFENDING A CLAIM

If court proceedings have been issued against you, the first rule is not to ignore them. 

This is not a problem which will just go away. Just because court proceedings have been 

started does not mean that it is too late to talk to the claimant. It is always worth trying to 

communicate with your opponent, as an agreement may still be reached. Even if an 

agreement cannot be reached, you will be able to show the court that you have acted 

reasonably and have tried to resolve the dispute. You may well be able to agree to 

attempt mediation as a more sensible way or resolving the issues. 

Don’t just assume that you are judgement-proof because you have no money. Things 

might change and a court judgement can be enforced against you for years to come. It 

will not be subject to the limitation period, and can be renewed and enforced at any time. 

If you do not pay a judgement entered against you, not only will your credit status be 

affected, but you run the risk of having the claimant constantly looking over your 

shoulder to grab any money you come into. 

When a claim is issued against you as the defendant, the court will send you a response 

pack, which contains the claim form and various other forms and information needed to 

respond to the claim. These will include an acknowledgement of service form, which 

must  be returned to the court within 14 days. If you indicate an intention to defend the 

claim, you will then have a further 14 days (therefore 28 days in total) to file your 

defence. If you do not return the acknowledgement of service form, you must file your 

defence within 14 days from the date shown for service of the claim form. If you do not 

do so and do not respond   to the claim at all after 14 days, the claimant will be entitled to 

have judgement entered for the full amount of the claim. This will subsequently be 

registered as a county court judgement and will show up on credit reports. 

If in any doubt about the validity of the claim, legal advice should be obtained 

immediately. There are various organisations who can offer free and confidential legal 

advice – in particular both the Citizens Advice Bureau and Community Legal Advice can 

either advise on a claim or provide a list of those who can. 

If the claim is admitted, you can use the acknowledgment of service form to offer to pay 

the debt by instalments. However, if you admit the claim but do not pay the debt 

immediately, the claimant will be entitled to have judgement entered. If you agree to 

make a payment, you should not send this to the court, but contact or make arrangements 

directly with the claimant, as to how payment is to be made. 

If only part of the claim is admitted, both the defence and the admission forms should be 

completed. The part admission will be dealt with in the same way as above, and you may  

ask for judgement to be entered in the admitted amount. The remaining disputed amount  

of the claim will continue as a defended action. 
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If the debt was paid before the court proceedings were issued, the defence form should 

still be filled in and returned to the court, stating this. Where this happens, the court will 

send the claimant a notice of defence that the amount claimed has been paid. They will 

then  have 28 days within which to notify the court whether they accept this defence or 

not. If the claimant agrees that the debt was paid before issue, the proceedings will come 

to an end; if not, the case will continue. 

As the claimant will have incurred court costs in issuing the court proceedings, and is 

likely also to be claiming interest, the amount that you will have to pay to avoid 

judgement being entered against you will be higher than the original debt. If the amount 

claimed is paid within 14 days of service of the claim form, the claimant will not be 

entitled to request a judgement. 

If the claimant owes you money or you have some other claim against them, the 

counterclaim section of the defence form should be completed. A fee will probably have 

to be paid – the amount of the fee will depend on the value of the counterclaim. 

If you dispute the claim and file a defence within the time limit, the court will have to 

decide how to deal with the case. It will probably be transferred to your local county 

court, who  will then send you and the claimant an allocation questionnaire with 

questions about the case, such as how long it will take and the number of witnesses that 

will be needed. 

If you admit some of the claim and disputes the rest, you will receive their part 

admission and defence on Form N9B from the court. 

Even if you have no defence to the claim, it is likely to be worth trying to reach a 

compromise settlement with the claimant. However good, his claim to proceed through 

the court will cause delay, time and trouble. It is highly likely that he will be willing to 

offer a discount on what is being claimed for an early settlement and considers seriously 

any offer made. 

The amount you should offer will depend upon the strength of any defence you might 

have, and how likely a judgement could be enforced against you. Very often, the starting 

point will be you offering an immediate payment 50% of what is being claimed. In all 

probability this will be refused, but the claimant will come back with an offer to accept 

around 80% of the claim. Providing you are able to make the payment without delay, you 

may well be able to agree a payment of 75%, whereupon the claimant discontinues the 

claim without seeking any costs or interest against you. 

If the claimant refuses to compromise the claim, you can always offer to mediate and ask 

the court to stay the action whilst mediation is attempted. 
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CHAPTER 11. CASE MANAGEMENT

The Civil Procedure Rules impose a duty upon the court to manage the case. You and 

your opponent do not manage it as you would with an arbitration. When a valid defence 

is filed by a defendant, the court will then take control of matters by setting a timetable 

for what needs to be done before the trial, and often setting the date for the trial (or more 

correctly called the hearing). This process is known as giving directions. 

Once all the allocation forms have been returned to the court or the time for them to be 

returned has expired, a judge will be passed the file for consideration and will issue 

appropriate directions to the parties. 

DIRECTIONS

The term ‘directions’ refers to any order given by the court which tells the parties, or one 

party, to do something. As well as telling parties what they have to do to prepare for a 

court hearing, directions will also tell parties when they must do it by. Sometimes, one 

party will have to do s omething before another party, and sometimes parties must all act 

simultaneously on the same date. 

It is essential to comply with orders for directions and do so within the time scale 

ordered, as deadlines are taken seriously and enforced. If your opponent fails to comply 

with an  order given, you should immediately apply to the court for an ‘unless’ order. 

This will be an order that unless the direction is complied with, your opponent will not 

be able to use evidence or proceed with his case. 

The default standard directions in small claims cases are: 

• All parties must file and serve on every other party a copy of all documents which 

they intend to use at the trial at least 14 days before the final court hearing. 

• The parties should bring the original documents to the final hearing. 

• The date on which the hearing will take place and the amount of time it has been 

allotted by the court. For most small claims cases, this is unlikely to be more than two 

to three hours. 

• Encouragement for the parties to reach a settlement of the case before the final hearing 

and an order that they notify the court immediately if they do. 

• A reminder that parties cannot rely on expert evidence unless the court has given 

permission. 

• A warning that failure to comply with the directions could lead to a case being 

adjourned and costs being paid by the party at fault. 
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For some types of small claims, the standard directions will be insufficient. Judges have a 

wide power to add to the standard directions and make special directions, tailored to the 

needs of a particular case. Whenever possible, try to agree any further directions with  

your opponent, as attendance at court can then often be avoided. Remember that there 

will be a further court fee for making an application. Usually who will pay it is decided at 

the end of the case, unless the need for further directions was caused by one of the 

parties, who must then pay the costs of the other, who was forced into making the 

application. 

For cases based on a dispute in relation to building work, repairs or faulty goods, the 

court may specify the documents that it wants the parties to provide for the court 

hearing. These may include: 

• any written contract, as well as photographs or plans showing the works; 

• a list setting out the alleged problems with the work done and/or any scheduled work 

which has not been completed; 

• any estimates, invoices or receipts in relation either to work done or goods supplied, 

or to repairs which have been carried out; 

• estimates for any unfinished works to be completed or a valuation for the portion of 

works that have been completed. 

If a claim relates to a dispute about rent arrears, the court is likely to want a full schedule 

showing all rents received and owing. 

It is also possible that the court may decide to hold a preliminary hearing or deal with the 

matter entirely by paper. 

If the judge wishes to issue special directions and wishes to explain these to the parties in 

person, he may order a preliminary hearing. The preliminary hearing may result in the 

case being settled or being struck out. Otherwise, the judge will issue directions and the 

case will proceed to a full hearing. 

The court may suggest that the claim be decided solely on the documents provided rather 

than at a hearing. Such will be appropriate where the legal issues and evidence is clear 

cut. The court will decide the case ‘on the papers’, without requiring oral evidence or 

legal argument. 

If this happens, the court will send the parties a Form N159, notice of allocation to the 

small claims track with no hearing. Either party can object to this. If one party does object, 

the case will go to a hearing. 
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DISCLOSURE

Disclosure is the process by which the parties provide to each other copies of the  

documents which are relevant to the issues in the proceedings. It is agreement that a 

document exists. It is the duty of the party to disclose any relevant documents which are 

in their possession, have been in their possession, or come into their possession. The court 

will not allow you to take your opponent by surprise, by producing a document in 

evidence at the last moment.  

Just about any document which is to be used at a court hearing must be both filed and 

served. Filing means that a document must be sent to the court. Serving means that a 

document must be sent to the other party or parties. Disclosure usually occurs after all 

statements of case have been served. 

You are not allowed to rely on documents that have not been served on the other side. 

Therefore, if you do not serve a document on other side in addition to filing it at court, 

this could result in the case being adjourned or the document being excluded from the 

trial. Standard disclosure requires a party to disclose the documents on which they rely, 

and also those which adversely affect their case or another party's case, or support 

another party’s case. 

Disclosure is made by preparing and serving on each other party a list which can be on 

Form N265, or the parties may agree in writing between themselves to disclose 

documents without making a list and without preparing a disclosure statement. 

The disclosure list should identify the documents in a convenient order and manner, as 

concisely as possible. The documents should be listed in date order, numbered 

consecutively, and concisely described. 

If a right to withhold inspection is claimed or documents are no longer in a party’s 

possession, this must be stated, and set out the extent of the search carried out. 

A party may inspect any document disclosed or mentioned in any statement of case, 

witness statement, or expert’s report on giving 7 days’ notice. More usual is to request a 

copy of the document which must be provided by the other party, on agreement to pay 

reasonable copying costs. 

Some documents are privileged. They must be disclosed but are not available for 

inspection and will include: 

• solicitor/client correspondence, 

• solicitor or client correspondence with a third party, when created after litigation, was 
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commenced for the purpose of obtaining evidence or advice. 

An order for disclosure can be obtained even before proceedings are commenced. The 

court is likely to order advance disclosure if that disclosure would: 

• dispose fairly of the anticipated proceedings, 

• assist the dispute to be resolved without proceedings, or 

• save costs. 

REQUESTS FOR FURTHER INFORMATION

If necessary, you can make a formal or informal request for more information about your 

opponents claim or defence or documents. The request must be answered promptly and 

supported by a statement of truth. If the information sought is not provided, you can 

apply to the court for an order. 

You can also make a similar request to obtain admissions relating to your opponent’s case 

and to reveal weaknesses in their case. Similarly, applications can be made to obtain 

information as to material facts which you need to prove in support of your case; to 

ascertain details of aspects of the other party’s case and to narrow the issues between you 

and reduce the length of trial. 
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CHAPTER 12. PROVING YOUR CASE

To successfully prove your case in court you must have evidence to back up your claim. 

You can't just think you have a case, you must be able to prove it, usually on a balance of 

probability that what is said is true. You must have evidence to prove the "facts in issue" 

and the things you need to prove in order for your case to succeed. 

Evidence can take several forms such as documents, sound and video recordings but 

very often oral evidence where a witness appearing before the court tells what they saw 

or heard. Evidence can also be given through oral statements (testimony) made at court 

by witnesses. There are a number of rules of evidence which have been established to 

ensure fairness in the trial process and to ensure that the best evidence is admitted. 

WITNESSES

Witnesses are the means by which parties introduce evidence at trial. The court rules 

generally require that a party prepare witness statements for the witnesses it plans to call 

at trial. When a witness appears at trial, his testimony is limited to what appears in his 

witness statement. The other party has the right to cross-examine the witness, and the 

party calling the witness has the right to question his witness further about any issues 

raised on cross- examination. 

In general, the opinion evidence of a witness is not admissible in court. Witnesses are 

to provide factual evidence only. A witness may only relate relevant facts as he 

perceived them. 

Whatever form your evidence takes, it will need to be introduced by a witness. A witness 

is, essentially, someone who gives evidence in court. A witness may be called upon for a 

number of reasons - they may be asked to describe something they heard or saw or they 

will simply be required to verify that a particular document is authentic. 

A witness can introduce evidence either orally in court, or by providing a written witness 

statement in the proper form with an attached statement of truth. The witness statement 

can annex documentary evidence where appropriate. However, even if a witness 

prepares a witness statement, the other party may still require them to appear in court if 

they wish to cross examine them. This will be likely if the evidence is particularly 

significant or contentious. 

For example, you may have a photograph of tyre marks on a road which you want to 

use to prove that the driver involved in an accident was negligent. It has to be proved 
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where and when the photograph was taken to ensure that it relates to the particular 

accident and was not concocted. You could do this by calling as a witness the person 

who took the photograph, who would stand up in court and swear on oath the 

circumstances of taking the photograph. He or she would then be cross-examined by the 

other party if it is disputed that the tyre marks relate to the accident. 

EXPERT EVIDENCE

Permission to use expert evidence is required and will not be given unless the expert can 

be identified and the need for his expert testimony explained. Very often, a written case 

summary and chronology will assist the court, and help to set out the matters in dispute 

and the evidence needed to decide the case. The court will decide whether the evidence 

of an expert will be allowed and whether that evidence will be in the form of a report or 

given orally. 

The court will try wherever possible to rely on the opinion of a single expert. A single 

joint expert agreed between the parties is now the norm, unless there is good reason why 

more than one expert is needed. If that is the case, directions to encourage discussion and 

agreement where possible between experts will be given. 

The expert is under a duty to help the court, and this duty overrides their obligation to 

the person that instructed them or is paying their bill. 

It is quite common for a party to produce a witness statement for a small claims case but 

for the witness not to attend the hearing. If a witness fails to attend, his evidence cannot 

be challenged by the other side. In these circumstances it is open to the judge to take into 

account the witness’s failure to attend when he decides how much weight to give to his 

evidence. 

The small claims procedure states that a party to a small claims case can write to the court 

asking for the case to be heard in their absence, based on the written evidence provided. 

If they do so, the judge will take any witness statements into account when reaching a 

decision on the case. 

The basic standard directions for a small claims case do not (unlike most  other  cases) 

require you to prepare and disclose witness statements. Witness statements are 

summaries of the oral evidence you and your witnesses will give to the court at the 

hearing. Although you are bringing the case, you will still be a witness in it, and 

sometimes the only one. 

Although therefore not strictly necessary in small claims actions, there are many 

advantages to preparing beforehand a written statement of the evidence you will rely 
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upon to prove your case. Small claims hearings are often fairly short, and if you have 

provided a witness statement, the judge will have a good idea of your case before the 

hearing starts. Even if he has not had the chance to read the witness statement before the 

trial, it will still be quicker for the judge to read the witness statement than to elicit the 

same information from the witness or party during the course of the hearing. 

Another advantage is that if you have a written statement of your evidence, at the 

hearing it will only be necessary to confirm its accuracy, and thereafter deal simply with 

any points raised by the district judge or your opponent. It will ensure that nothing is 

missed out, and that your evidence is given in the best possible fashion. It is only too easy 

when   addressing the district judge to lose your nerve and miss out important points, not 

to emphasise them sufficiently, or to fail to draw the Judge's attention to matters of 

relevance. 

The rules laid down in Part 32 Civil Procedure Rules on preparing witness statements do 

not apply to small claims hearings, and as a litigant in person you will not be expected to 

produce a procedurally perfect witness statement. Nonetheless, a witness statement 

prepared in accordance with the standard procedure will be more impressive and 

convincing. 

A witness statement should start by explaining who is making the witness statement and 

what their involvement is with the case. They should then set out the facts of the known 

to them in a logical order in numbered paragraphs. If the witness statement refers to any 

documents, these should be exhibited to the witness statement. 

To be valid, the witness statement must contain a ‘statement of truth’ and be signed. This 

should be at the end and say ‘I believe that the facts stated in this witness statement are 

true.’ 

It can also be useful, but again not necessary to prepare what is known as a skeleton 

argument. This will bring together to assist and hopefully persuade the district judge of 

all the points in your evidence to prove your case. 

Preparing a written statement beforehand will not only give the court advance notice of 

your case, as the judge is likely to read it carefully beforehand, but will also help you 

considerably in properly preparing your case and dealing with any ‘holes’ in your 

argument. 

Such will always find favour with a district judge. There is no need to serve your witness 

statement or skeleton argument on the other side, but you should bring copies to the 

hearing to give to your opponent. 
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Two weeks before the hearing, send a copy of the documents to the other side. One week 

before the hearing, send the other side any expert reports and details of other witnesses. 

The claim and defence must be set out to fully and clearly; keep it simple; do not use legal 

language and avoid jargon. 

A party to a small claims trial can ask the judge to decide the case in his absence, based 

on their written evidence. If a party wishes to take advantage of this provision, they must 

write to the court at least 7 days before the trial, saying that they will not be attending 

and asking the judge to hear the trial in their absence. 

CASE LAW AND LEGAL PRECEDENT

Most small claims will simply turn on their facts and will not need to be supported by 

case law or legal argument. Fundamental legal principles apply, which are so well 

established that the parties will not need to explain it to the judge. When a legal issue is 

so well known as to go without saying, it is often described as trite law. If a party 

produces a transcript of such a case, the judge is unlikely to give it any more than a 

cursory glance. 

There can however be exceptions. You might have done some legal research and wish to 

bring to the judge’s notice a decision of another court which sets a legal precedent which 

should be followed, and which you wish to rely upon. 

If you intend to rely upon a legal precedent in support of your argument, you should 

always bring the case to the notice of your opponent, and as a courtesy provide them 

with a copy  of the case to be relied upon. Your opponent should be given the chance to 

familiarise themselves with the case before the hearing starts. Some case law can be 

particularly persuasive where the facts are similar, and there is always a chance that the 

other side will be prepared to reach an agreement, based on the ruling contained in that 

case. 

You should not expect the judge to be aware of the case setting the precedent you intend 

to rely upon, although he may well know of it. Take copies of any case you intend to refer 

to in your argument, and hand it to the usher when you arrive to pass to the judge, so 

that he may familiarise himself with the decision before you are called into the hearing. 

Take a further copy for the other side, if it has not already been sent to them. 

Very often, when legal precedents are to be argued, a skeleton argument should be 

prepared for the judge and handed in to the other side. This will set out and explain the  

legal proposition contained in the case on which you seek to rely. 
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CHAPTER 13. THE HEARING

Preparation for the hearing is everything, and this should have started well before the day 

fixed for you to go to court. Court hearings are nerve racking, and the better prepared you 

are will make you more relaxed and the better prepared to present your case. 

In the week before your case is to be heard, think about how it is to be presented and what 

you will say. If it might help, write out a plan and include the main points of your 

evidence. Try out your presentation on a friend or relative. List the questions you will ask 

your opponent. 

Prepare and paginate all the documents you will need to take to court with you. Have you 

made up a court bundle for the hearing? You will not be obliged to do so in a small claim 

but it can be a good idea, as it will add to your credibility as a well organised person who 

is confident of his facts. Court files with all the documents you have filed with the court 

are often not as well organised as many judges would prefer, and if you hand them a well 

paginated and indexed bundle of the documents they will need to refer to at the start of 

the case, you will find much favour. Preparing a bundle will also help you to remember 

and familiarise yourself with all the papers. 

Make sure that you know where the court is. Do not confuse the county court with the 

magistrates’ court or crown court, which may well be in an entirely different building. 

Take the time to visit beforehand if you have not been there before, so that you are aware 

of the layout. There is nothing as unsettling as being late for your hearing through getting 

lost and not finding the right courtroom. If you are driving to court, know where you will 

park and leave plenty of time. If going by public transport, be certain of bus/train times.  

Leave nothing to chance. You need to arrive at court calm and collected, so as to be on top 

form to give a good impression rather than flustered and panicky. 

Dress for the occasion. There is no particular dress code, but first impressions are always 

important. Smart clothes and shoes do help and show respect for the dignity of the court. 

Suits are good to create an impression, but not essential. 

Just about all courts now require visitors to pass through a security check before entering  

the building. This can lead to delays, especially in the mornings. Although mobile phones 

are allowed, security staff sometimes insist on holding onto any cameras until the owner 

leaves, as taking pictures inside the court building is not allowed. Sometimes, the security 

staff will also take people’s names and ask which hearing they are attending. 

Once you have passed through security, consult the list of cases to be heard on the day, 

which should be prominently displayed. Make your way to that court room, find the 

usher dealing with that court’s cases and tell them that you are present. At some courts the 
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ushers will sit behind a desk, ready to take people’s names. At other courts the ushers sit 

in the court-room with the judge, and only come out to take names in between hearings.  

Where there is any doubt about the procedure, or if the usher cannot be found, the list of 

hearings should be located. This will indicate which judge will deal with the claim and in 

which court room it is to be heard. If you feel uncomfortable or threatened by the other 

side, talk to the usher, who will try to arrange for you and the other parties to wait in 

separate rooms. 

Most courts sit from 10.00 a.m. to 4.00 p.m. with a one hour break for lunch in the middle. 

The number of cases and time set down to hear them usually exceeds the number of hours 

in the day. However, some cases do not go ahead or may have to be adjourned if people 

do not turn up. Other cases ‘settle’, and a case which has been set down for a 2 hour 

hearing may only take 5 minutes, as the parties have managed to reach an agreement 

before going into court. 

The consequence of this is that the court office will have listed a number of hearings at the 

same time – on the assumption that not all of them will go ahead. Therefore, although the 

Notice of Hearing says that ‘your case will be heard at 10.00 a.m.’, you may well find that 

four other small claims trials have also been listed for 10.00 a.m. Clearly, they cannot all go 

ahead at the same time. Unfortunately, this can result in a lot of waiting around. 

However, sometimes everyone turns up and the court simply does not have enough time 

to deal with all the cases. If this happens, there is likely to come a point in the day when 

the judge notifies the parties that he will not be able to hear their case. The small claim will 

be adjourned to another day; the parties will be ‘released’ and may leave the court. 

If a case is started but it becomes clear that it will take longer than expected, the judge will 

not simply stop the case when its estimated time is up. Should it become apparent that it 

cannot be concluded within the time available that day however, the judge may be forced  

to adjourn the case part-heard to another day. 

The judge will expect that you use waiting time to an advantage in exploring possible 

ways  of settlement with the other side. It is usual to talk to the other side or their 

representative before the hearing. Even if an agreement is not possible, you may be able to 

limit the issues in dispute by agreeing certain facts, which will reduce the matters the 

court has to decide. Even if you are so angry about the case that you do not want to talk to 

your opponent, you should make the effort, as a large number of cases are settled ‘on the 

steps of the court’. If the other side is legally represented, you may find that talking to 

their lawyer is easier than talking directly to the opponent. 

If you do manage to reach an agreement before going into court, you should notify the 
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usher, who will tell the judge. If the judge knows that you are agreed and that the hearing 

will therefore not take long, he may deal with it sooner than he had originally intended. 

The hearing will be informal but not casual. It will be before either a district judge or a 

deputy district judge. Deputy district judges are just part time district judges (usually 

practicing solicitors or barristers) and have the same authority as full time district judges. 

They will be wearing ordinary smart clothes as there are no wigs and gowns in small 

claim cases. 

Most cases are heard in the district judge’s chambers rather than in a traditional court  

room. This is simply legal speak for their private room or office. You will sit around a 

table with your opponent and with the district judge at the head or sat at his desk. 

Usually, the claimant sits to the left and the defendant to the right of the district judge. 

There is no need to stand when speaking or addressing the judge, and you should address 

them simply as ‘Sir’ or ‘Madam’. 

The principles of open justice requiring all trials to be held in public will usually apply. 

Justice must not only be done but be seen to be done. In practice, it is most unlikely that 

anyone other than those involved with your case are going to be interested in attending.  

The judge  is likely to want to know the identity and purpose of anyone other than the 

parties and others involved with the case, and in certain cases may order that the hearing 

is private and exclude members of the public. This could depend on the facilities available, 

as  many judges’ chambers are small, with no seating for the general public, and to have 

the room filled with people would interfere with the administration of justice. 

BEFORE THE JUDGE

The conduct of the hearing will depend upon the judge. Different judges have different 

ways of dealing with small claims cases. The Civil Procedure Rules specifically state that 

the judge in a small claims trial can adopt any method for the hearing that he thinks is fair. 

Some will conduct the hearing as a trial, with each party giving their evidence in turn, 

then making submissions before the judge gives a formal judgement. Other district judges 

adopt an approach which feels more like a discussion between the parties and the judge. 

Small claims judges will usually take an active, inquisitorial role in the proceedings. 

Evidence is not usually given on oath, although the district judge has the power to decide 

that it should be. The proceedings will be recorded, and a transcript of what was said can 

be obtained on application to the court after the hearing, if required. 

Speak only to the judge. Be polite but not overly polite. Never interrupt or try to speak 
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over what the judge is saying. 

It is for the claimant to prove their case, which must be done on a balance of probabilities, 

i.e. it is more likely than not that what you are claiming is true. 

If you have brought witnesses with you, ask the judge (and your opponent) whether they 

may come in or whether they should wait outside until it is their time to give evidence. 

Usually, they will be allowed to sit in on the full hearing. 

The judge will usually first identify everyone present, and then give a brief resume of 

how  he will deal with the matter. He or she will talk you through the procedure of the 

hearing, and you should feel free to ask questions if anything seems unclear. 

Then, as claimant, it is for you to open the case. Start by asking the judge if he has all the 

necessary documents and has had the opportunity to read them. If you have prepared a 

witness statement of your evidence, tell the judge that this is your evidence and ask if he 

would like you to read through it. Usually the answer will be ‘no’, as long as the other 

side has a copy. 

Your opening statement as claimant will be your opportunity to outline your case and the 

evidence you will be presenting to prove it. If you are the defendant you should take the 

opportunity, after the claimant has finished, to make your opening statement to show at 

once that there are two sides to the story. 

Start chronologically when you are giving your evidence. Tell the story simply, logically, 

and confidently from start to finish. The best way to do this is to make sure you have 

familiarized yourself with all the facts beforehand, either by writing them down, 

reviewing your statement or going over it again and again in your head. 

It is essential to tell the factual truth and not to exaggerate. Judges hear cases day in, day 

out and are good at spotting exaggeration or fluff from facts. If you do so, it will have the 

effect of reducing the legitimacy and credibility of your side of the story. 

Once you have given your evidence, it is time to call your witnesses and put them 

through their evidence. The judge can limit the amount of time that each party has to 

present their case, and to question witnesses or each other. 

Prepare a list of questions beforehand. Keep your questions short and simple; make sure 

that the district judge can hear and understand the witness; don't let the witness go too 

fast and make sure that the district judge has the opportunity to make relevant No's; let 

the witness tell the story and don't interrupt. The evidence will be much more convincing 

if given without competent. Stop your witness if they stray from the point; ask questions 
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in a logical order; always make sure you know the answer to any question before they are 

asked; go out in a blaze of glory. Make sure your last question is your best and be 

absolutely sure that all your witnesses will give good answers. 

Once you and your witnesses have given your evidence, your opponent has the right to 

ask you questions. Answer them concisely and politely. You will antagonise the judge 

and put the court against you if you are evasive, fail to answer questions properly put, or 

in answering questions make an inappropriate attack upon your opponent. Direct your  

answers to the district judge. Do not waffle. Answer the question directly and no more. 

The more you say the more chance you have of putting your foot in it and giving the 

defendant the opportunity to come back at you. Speak slowly, as the district judge will 

need to take notes. 

Once your opponent has asked you questions, the district judge may have a few 

questions which he or she wishes to ask. You will then have finished giving evidence, 

and it will be the term of any witnesses you wish to call. If they have made witness 

statements beforehand, make sure that they remember what they have said, by asking 

them to read again their statement before giving evidence. 

It is now your opponent’s turn. He will give his evidence and whilst doing so you must 

listen carefully to what is being said and make notes where appropriate. It can be easy to 

become angry or upset at what the other person is saying about you, especially if you 

vehemently disagree. The judge will allow your opponent to tell their side of the story 

and to do so without interruption or disturbance from you. Although it may be tempting 

to do so, you should not interrupt the other side when they are speaking. You will have 

the opportunity to speak and to respond to what is being said later on. Interrupting the 

other side will make you seem discourteous and will be likely to make the judge think 

badly of you. 

Once your opponent has given his evidence, it will be your opportunity to cross-examine 

him. You may well have decided on the questions to ask beforehand, and these should be 

put clearly and politely. Sarcasm has no place in a court room, unless you are an  

experienced lawyer. You will be looking to ask questions that will undermine his case 

and go to prove your version of events. 

The questioning in the small claims court is not like the type of rigorous ‘cross-

examination’ that you will see in TV dramas or films. Do not try to be a Perry Mason. If 

tempers are running high, it can be tempting to shout, exaggerate or descend into a 

‘slanging match.’  The judge can and will stop questioning, if they think the evidence 

being given is  not assisting the proceedings. Allowances are made for people who are 

nervous, lack confidence or who feel intimidated, but this will not be the case for those 

who are disruptive or rude. 
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Once you have asked your questions and the district judge has asked any questions, your 

opponent may then call their witnesses. Once they have given their evidence, it will be 

for you to ask them questions and cross-examine them as you did your opponent. 

The purpose of your cross-examination is to put your opponent’s evidence in doubt so far 

as it damages your case, and to obtain their comments on your case. Be wary about 

asking any questions on which you do not know the answer. It is only necessary to cross-

examine on any points which damage your case. If the witness has made a witness 

statement, you will try to show that what they are now saying is inconsistent and that 

their evidence is unreliable. 

The questions you ask your opponent or their witnesses must relate to the issues and be 

within the scope of the matters the court is being asked to decide. In small claim cases it is 

permissible to ask leading questions and you should do so. This will ensure that the  

witness’s answers are short and prevent them from rambling on and possibly coming up 

with something which might harm your case. 

Keep your questions short and unambiguous. Break what you are asking into separate 

questions, if needed. Speak in an authoritative, but not aggressive tone, to suggest you 

expect the witness to agree and confirm what you are saying. Be in control and do not 

allow the witness to go into any dialogue of their own choice or tell their own story. 

Once oral evidence has been given, the district judge will usually ask both parties if there 

is anything else which they wish to say. You may then wish to make a closing speech, 

emphasising any points that have come out of the evidence which could prove your case. 

In this, you will emphasise only the evidence which has helped your argument. If there 

has been unhelpful evidence given, try to put this in context and to show that the good 

evidence in your favour outweighs the negative evidence. The closing speech should arm 

the district judge with what he needs to know to find in your favour. 

Emphasise the facts and evidence which support your case and try to explain the facts 

which are against you. Identify the issues which need to be decided and the evidence you 

have presented to help the court do this. Summarise the evidence in support of 

everything you have had to prove. Suggest that your witnesses are reliable and to be 

believed, whilst your opponent’s are not. Review key points of evidence in your favour in 

an organised and persuasive fashion. Your objective is to show that the evidence 

supports your claim. 

Do not state your opinion when making your closing statement. That has no relevance 

and you can only argue from the evidence which is before the court. Thus you cannot – 
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and  must not – suggest that your opponent or their witnesses are lying, unless evidence 

of this has come out when they gave evidence. 

The district judge will then give his judgement. Judgement in a small claim is referred to 

as an award. Usually a decision will be made straightaway, but on occasions the district 

judge may ask the parties to leave the room for a short time to allow a moment for 

reflection. 

The judge will always explain why he has come to his decision, and then deal with the 

amount he will award to the winning party. After the decision has been given, the 

question of costs and witness expenses will be dealt with. 

If, as hopefully, you have been successful and have been awarded the amount you are 

claiming, it will finally be necessary to decide when this is to be paid. Ask the district 

judge to order payment within say 14 days. This is the usual time allowed. Any 

application by the loser for time to pay will be considered. The district judge will then 

make a note of the judgement, and the court file will be returned to the court office, 

where judgement will be drawn up and sent to the parties.

It is possible that your opponent will not attend court on the day of the hearing or be 

represented. This will not automatically lead to the case being adjourned. The district 

judge has the power to deal with a case in a party’s absence, provided that the party has: 

• written to the court at least 7 days before the hearing, to say that they will not be 

attending; and, 

• requested, in their letter, that the case be decided in their absence. 

If the defendant does not attend the hearing and has not contacted the court to explain  

their absence, the judge will almost certainly deal with the case, if you the claimant ask  

them to do so. Many judges will simply enter judgement for the claimant on the basis that 

the case is now unopposed. However, if the defence filed by the defendant appears to 

suggest that the defendant had an arguable case, the judge may ask you to go through the 

case and give evidence, possibly under oath. 

If the defendant has contacted the court to say that he cannot attend the hearing, the 

judge may decide to adjourn. Whether or not the judge adjourns will depend on the 

reasons for non-attendance. If a party is ill or has an unavoidable appointment elsewhere, 

justice demands that they be given another chance to attend court. If the defendant has 

provided no evidence to support his explanation for failing to attend, such as a doctor’s 

note, the judge could order that this be produced at the next hearing. 

If the claimant or one of their witnesses has incurred travel expenses or lost earnings as a 

55



result of attending the court, the judge can order the defendant to pay these. 

If, on the day of the hearing, a party decides that they need more time to prepare their 

case, they can request an adjournment. If the other side agrees to an adjournment, the 

judge may be more inclined to grant it. If a party is not ready because some evidence has 

just come to light, a new legal precedent has been set or because an important witness is 

unable to attend, the judge may agree to adjourn. He is less likely to adjourn if the party is 

simply not ready due to lack of organisation. 

Occasionally, parties will come to court with documents or other evidence that has not 

previously been shown to their opponent. If the evidence is vital to the claim, the case may 

have to be adjourned, so that it can be served on the other party. 

The party who was not ready may have to pay the other party’s wasted travel expenses or 

witness costs. 

If a claimant fails to attend the hearing of their small claim without explanation, it will 

almost certainly be struck out. If they contact the court with a good reason, the judge may 

well adjourn. The claimant may have to pay any wasted expenses incurred by the  

defendant. 

MCKENZIE FRIENDS

A McKenzie friend is somebody who accompanies a litigant in person to a court hearing 

for the purpose of assisting him in such matters as taking notes, helping to organise the 

documents, and quietly making suggestions – for example, as to questions to put to a 

witness. He or she may not address the court as of right, although permission to do so on 

behalf of the litigant and in his presence could be given by the judge. 

The purpose of allowing a litigant in person the assistance of a McKenzie friend is to 

further the interests of justice by achieving a level playing field and ensuring a fair 

hearing. This assistance should only be refused for the most compelling reasons, which 

must be identified and explained carefully and fully to both the litigant in person and the 

would-be McKenzie friend. 

The sooner a litigant in person’s intention to be accompanied by a McKenzie friend is 

made known to the court and the sooner the court's agreement for the use of the 

particular McKenzie friend is obtained, the better. The McKenzie friend should be 

present when the application is made, so that he can assist with any questions or 

objections which arise. Having a CV or written statement about himself is useful. 

The district judge will take into account letters or written statement from an absent 
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witness, but it should be remembered that this is unlikely to have as great an impact as 

the witness attending in person. Ask yourself how important is the evidence; what will be 

the expense  of the witness attending; how effective will be evidence if it is simply written 

down; is the evidence likely to be controversial; will the other side be able to complain 

about not being able to ask the absent witness questions about the evidence. If the 

witness does not  attend in person, then it makes sense to send a written summary of that 

evidence to the other side well before the hearing. 
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CHAPTER 14. APPEALS AND RE-HEARINGS

It is not possible to have two bites at the cherry. In most cases, the judge’s decision is final  

in a small claim, and you will not be able to appeal simply because you feel that the judge 

got it wrong. Failure to put your case properly to the court is not a ground for appeal. 

Even if an appeal is allowed, the appeal court will only hear the evidence that was put 

before the lower court, and fresh evidence will not usually be admissible if it was 

available at the trial. 

To succeed on appeal will not be easy: judicial discretion is wide. A judgment can only be 

overturned if it is wrong in law, fact, or in the exercise of the judge's discretion (in place 

of a mistake of law alone), or because it is unjust on account of a serious procedural or 

other irregularity. You must also bear in mind that the ‘no costs’ rule does not apply to 

small claims appeals, and if you lose on appeal, you could well become liable for your 

opponent’s costs. 

You will always require permission to appeal. The grounds for appeal are limited, and 

you will need permission either from the judge who heard the case or from the appeal 

court. It   is unlikely that the district judge who heard your case will allow you to appeal, 

unless a difficult or unusual question of law has arisen, which he believes is worthy of 

consideration by another judge. 

Permission to appeal can be granted at the hearing and no fee is payable for the 

application. Thereafter, the application for permission attracts a court fee, plus a further 

court fee for the appeal itself. It must be shown that the appeal has a ‘real prospect of 

success’. It is important to be aware of the procedural requirements and time limits 

relating to appeals. The courts apply them very strictly. 

An appeal will only be allowed where it can be shown that the decision of the district 

judge was clearly wrong, that there has been an injustice because of a serious procedural 

or other irregularity in the proceedings, or that there is some other compelling reason. A 

decision  can only be shown as being wrong when the judge can be shown to have made 

an error in the law or of a fact in issue in the case, or has erred in the exercise of his 

discretion to a significant extent. 

Appeals from the finding of a district judge hearing a small claim track case will be to a 

county court circuit judge. If permission to appeal has been refused by the district judge,  

you may apply for permission to appeal to the circuit judge. Your application to a circuit 

judge should contain a suitable record of the district judge’s decision. Probably your own 

note of the hearing and what was said will be insufficient, and it will be necessary to 

apply and pay for an official transcript of the hearing. 
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A circuit judge will initially consider your application for permission to appeal on paper 

and will have a wide discretion to refuse or allow conditional or limited leave to appeal. 

If refused, you have the right to apply within 7 days of notice of refusal for an oral 

hearing.  You may then appear before the appeal court and argue your case to be allowed 

to appeal.  If permission is refused, there are no further possible steps you can take. 

In certain cases an appeal may not be necessary, as a district judge has powers to ‘reopen’ 

a case and order a further hearing. The rehearing reviews the original evidence and is 

only available where there is no allegation of error by the district judge at the original 

hearing. 

Such an application will usually be made because fresh evidence has come to light after 

the hearing, and will only be granted if the evidence could not have been obtained for the 

original hearing with ‘reasonable diligence’. 

Parties not attending a hearing for a genuine reason can apply for a rehearing. The 

application must be made within 14 days and the absent party must show the case had a 

‘reasonable prospect of success’. 

In most cases, there is no automatic stay of the order contained in the judgment to be 

appealed. If a stay is required, it should be sought from the district judge at the hearing, 

especially if the carrying out of that order would defeat the benefit of a successful appeal. 

The appellant's notice makes provision for such an application being made to the appeal 

court. 

Applications for leave to appeal are made on Form N164, the appellant's notice in respect 

of a small claim. 
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CHAPTER 15. ENFORCING JUDGEMENT

If you have obtained your court judgement and it has not been paid as ordered by the 

court, it will be down to you to enforce payment. There are a number of ways in which 

the court can help, but you have to take the initiative. It does not happen automatically, 

and the court will do nothing unless asked. 

Unfortunately, this is going to mean more work and payment of a court fee, although if 

successful you will get back the court fee, as it will be added to the judgement debt.  You  

will however have the further trouble and hassle of further court action. 

There are various options and enforcement methods open to you. Sometimes, the best 

option will be obvious. For example, if your judgement debtor owns a house and 

property, you may go for a charging order or a warrant of execution to send in the 

bailiffs. If he is in regular employment, you may go for a deduction of earnings order. 

Sometimes however, the best way to enforce your judgement is not clear, and you need 

further information concerning the debtor’s means. This can be obtained by applying for 

an order to obtain information. 

ORDERS TO OBTAIN INFORMATION (ORAL EXAMINATION)

Oral examination is not in itself a method of enforcement. It does not get you your 

money, but rather than have to give details on oath of their financial circumstances, your 

debtor  may decide to just pay up. If not, the application will provide you with the 

information you need to decide which method of enforcement is most likely to succeed. 

An order to obtain information – which on application to the court will be served on the 

judgement debtor – will establish whether the debtor is employed and what their 

earnings are, in order to consider an attachment of earnings order. It will show whether 

the debtor has any valuable assets which could be seized under a warrant of execution, 

whether the debtor owns any property under which a charging order could be obtained, 

and whether  the debtor has savings which could be claimed under a third party charging 

order. 

The information which the debtor gives to the court must be verified on oath, and is your 

best chance of getting reliable information from the debtor. Providing untrue or 

incomplete information to the court is perjury and can result in a prison sentence. Indeed, 

some debtors will prefer to pay up rather than have to attend court and reveal their 

financial situation. 

The oral examination is conducted in private, and usually by an officer of the court. The 

debtor must answer the questions put to him. It is open to you as the creditor to attend 

court and put questions either directly yourself or through the court officer. If you choose 
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not to attend, the court will usually limit their questioning to those on the standard Form 

EX140. 

If, as often is the case, you want to know more than is on the form, it is best for you to 

attend to have your individual questions put and to generally give the debtor a hard 

time.  

It is also useful to be able to see the debtor's body language and how he reacts to the 

questioning. If you cannot attend, write to the court with any supplemental questions you 

want put or list these with the application. 

Often, the debtor will not show up for the hearing. The debtor is given the benefit of any 

doubt the first time round and the court will set another time and date. If the debtor 

again fails to attend without giving good reason, he is likely to be held in contempt of 

court, for which he could be sent to prison. This time, the court bailiff will serve a notice 

of the oral examination in order that service can be proved. If after this there is still no 

attendance by the debtor, the judge may well issue a warrant for the debtor's arrest. 

The debtor is entitled to ask for conduct money to meet the costs of travel to court. Pay 

this money promptly, directly to the debtor. If you do not do so and the debtor does not 

turn up for the hearing, you may have provided him with the excuse he needs for his 

absence and persuaded the judge not to issue a warrant for his arrest. 

Oral examinations can be conducted against the directors of a limited company. The 

directors’ names and addresses can be obtained from Companies’ House in Cardiff. There 

is a small fee to pay. The procedure is the same as for an individual, but must be 

transferred and heard at the directors’ local court. 

Application for an order to obtain information is made on Form N316, without notice and 

issued in the court making the judgement. Form N316A is used when the examination is 

of the director of a company. 

WARRANT OF CONTROL

A warrant of control is an order from the court that the court bailiffs should collect the 

money owed under the judgement, or take away the debtor's belongings for sale at 

auction to satisfy the debt. 

It is usually the method of enforcement considered first, and is the method most 

commonly used. Unfortunately, statistics show that it is not particularly effective. The 

procedure for issue of a warrant of control is straightforward, and simply requires 

completion of Form N323 and payment of the fee. No court attendance is necessary. 

The form is straightforward and should be issued under the claim number and in the 
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action in which judgement was obtained. The court fee payable is £100. 

A warrant will be issued and passed to the county court bailiff who will attempt to collect 

the debt. Unfortunately, delay is usual. 

It may well be that the debtor has no goods of sufficient value to justify the cost of 

removal and sale. Equally usual is for the bailiff to enter into an arrangement of ‘walking 

possession’, whereby payment by instalments will be agreed on condition that the bailiff 

will not then remove goods. This causes delay, as it is only if the instalments agreed by 

the bailiff are not kept up that further action will be taken. 

Bailiffs are not allowed to break into the debtor's home, but they can force entry into 

business premises, as long as these do not include residential accommodation. 

There are certain items which bailiffs cannot take away. These include basic household 

and personal belongings, items which the debtor needs in order to work, items which do 

not belong to the debtor and items which are not worth the cost of removing and selling. 

Clearly, if the debtor has no money and no valuable belongings, a warrant of control is a 

total waste of time. 

Following the issue of a warrant of control, the court will first send a letter to the debtor 

advising that if the debt is not paid at once, bailiffs will call to collect the money or seize 

goods for sale at auction. The court should keep you informed of the success or otherwise 

of the bailiffs. 

Often, you will simply receive a letter saying that the bailiffs cannot find the debtor, or 

that the debtor has no belongings worth seizing. If this happens, you should keep the 

pressure up. Ask the bailiffs to try again by completing Form N445. You can also use this 

form to give further information to the bailiffs, which might assist. A photograph of the 

debtor is particularly useful. There will however be a further fee to pay. 

It is open to the debtor to apply to the court to suspend the warrant of control, on 

condition that payment by instalments is made. The court will advise you if this happens. 

If you refuse to agree the suspension, a hearing will be fixed before a district judge, who 

will decide whether to suspend the warrant, any conditions that will apply to a 

suspension, and how much the debtor can afford to pay. 

More effective than county court bailiffs is for enforcement to be transferred to the High 

Court. They are generally accepted as more forceful in collecting debts than county court 

bailiffs. 
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ATTACHMENT OF EARNINGS ORDERS

Attachment of earnings orders are a very effective method of enforcement, but can only 

be used where a judgement debtor is in regular employment. It is an order of the court 

that a judgement debt be paid by instalments out of the judgement debtor’s earnings 

from employment. The debtor’s employer is ordered to deduct money from the debtor's 

wages and send the money to the court. Accordingly, it cannot be used where the debtor 

is self- employed. 

Attachments of earnings orders are available for judgement debts of more than £50. The 

amount is payable immediately, once the debtor has failed to pay and can also be used if 

payment by instalments has been ordered. 

To apply for an attachment of earnings order, you simply need to complete Form N337 

and pay the prescribed fee. The court will then do everything else. They will obtain 

details of the judgement debtor's earnings from the judgement debtor, and if necessary 

from the employer. 

The application for an attachment of earnings order must be made to the debtor's home 

court, to which the case may have to be transferred. 

The court will write to the debtor, telling him to either pay the amount due or, if he 

cannot, complete Form N56. If the debtor does not reply, this could ultimately lead to his 

arrest, being brought before the court, and being required to fill in the form at court. 

The court will not make an attachment of earnings order against a person who cannot  

afford to pay, and it will not make an order that removes the incentive for a debtor to 

remain in employment. A protected earnings rate will be fixed, and the court will make 

an order that results in the debtor being allowed to keep an amount which is deemed  

necessary for the living expenses of the debtor and his family. 

A court fee of £100 is payable, unless there is an existing attachment of earnings order 

against this debtor. If so, you can ask for your debt to be consolidated with the existing 

order. A fee of 10p for every £1 of money paid into court is deducted by the court for 

their expenses from the money, before it is paid out under the order. 

From the information given on the Form N445 above, the court will calculate the 

protected earnings rate. A prescribed formula is used to decide the amount that can be 

deducted from the judgement debtor's earnings. In some cases, the debtor's income will 

be insufficient to enable an order to be made as allowances always given for necessary 

expenditure. The debtor must be allowed enough to live on, and so the court will fix a 

protected earnings  rate. Take-home pay will not be reduced below the protected rate. 

The court will then fix a normal contribution rate based on the surplus income. 
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Example: 

The court fixes a protected earnings rate of £200 a week and a normal deduction rate of 

£25 a week. If the debtor earns £250 in one week, then the full deduction of £25 must be 

paid and the debtor will take home £225. However, if in this week he only earns £210, the 

amount to be paid to the court will be £10 and the amount of £200 is safeguarded. 

Where the judgement debtor cooperates by giving the court all requested information 

promptly, a suspended order will be made. This means that so long as the judgement 

debtor pays the appropriate sum voluntarily each week as required, the order will not be  

forwarded to the employer. This will save the judgement debtor not only the employer's 

administration fee, but also possible embarrassment with his employer. However, if the 

Forties made, then the suspension is lifted and the order is sent to the employer. 

If you think that the protected earnings rate fixed by the court is wrong, you can ask them 

to reconsider. Application is by way of Form N244 (the ordinary notice of application) 

and payment of a further fee. The court will then fix a hearing before a district judge, who 

will make the appropriate decision. 

If the debtor becomes unemployed, the attachment of earnings orders lapses but can be 

reinstated if the debtor gets another job. Application for this is again on Form N337. 

If the debtor changes jobs, it is for you to find out the name and address of the new 

employer, and then by way of Form N446 to ask the court to advise the new employer. 

THIRD-PARTY CHARGING ORDERS

This is an order requiring a third party to pay a debt to the judgement creditor from 

money otherwise owed to the judgement debtor. It is made without notice to the debtor, 

as clearly otherwise he would move his money on. 

The court can order that a debtor’s money held in a bank or building society account be 

paid directly to you in payment of your judgement debt. Clearly, the order will be 

ineffective unless there is actually money in the debtor’s bank at the time the bank 

receives the order, and it is necessary to have the judgement debtor's bank details to 

apply for the order. 

The application is made on Form N349 to the court which made the judgement order. 

The district judge will make an interim third party debt order and fix a date to consider 

whether it should be made final. The interim order will direct that until this hearing the 
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third party must not make any payment which reduces the amount he or she owes the  

judgement debtor to less than the amount specified in the order. Thus, you will not get 

any money until the hearing, but the money will be frozen in the debtor’s account. Copies 

of the interim third party debt order, together with the application notice and any 

documents filed in support, must be served on the third-party not less than 21 days 

before the hearing. 

If either the judgement debtor or the third party objects to the making of a final order, he 

or she must file and serve written evidence, stating the grounds of his or her objection not 

less than 3 days before the hearing. 

The order will not apply to money which comes into the account after the order is made. 

Also, a third party debt order cannot be made over a joint bank account. 

The difficulty can be finding out in sufficient detail where the debtor keeps his money. 

Another problem is getting the third party debt order issued before the debtor hears of 

your plans and moves the money away. For a third-party debt order therefore, you need 

good information, perfect timing and to be able to take the debtor by surprise. 

CHARGING ORDERS

These are court orders by which a judgement debt is secured against property owned by 

the debtor. It is a sort of mortgage, with you in the role of lender. Charging orders can 

also be obtained over investment assets such as shares. Its advantage over a third-party 

debt order is that bricks and mortar are more difficult to conceal. However, its 

disadvantage is that it does not realise money straight away, and you will have to wait or 

apply for the property to be sold. 

The difficulties can also be that the property may have little equity and already be subject 

to a heavy mortgage. Any existing mortgage will take priority over the charge now 

granted. If there is little or no equity, the court may be reluctant to make a charging order. 

They will also be unlikely to do so if the judgement debt is for a small amount. 

If the property is jointly owned, a charging order can still be obtained, but it will only 

apply to the debtor’s share of the property. When there is a joint owner, it can be more 

difficult to obtain an order for sale. 

It is however possible, having obtained a charging order, to obtain an order for sale, and 

the knowledge that he could lose his home can be sufficient encouragement for the 

debtor to miraculously find the money to pay the judgement. 

The first thing to do is to apply to the Land Registry for the title number of the debtor’s 
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property. This can be done online here. 

Once you have the title number, you can apply for a copy of the register for the property. 

This will confirm who the registered owner(s) are, and give details of mortgages and 

other charges over the property. 

The charging order procedure is in two stages. File your application using Form N379. 

On filing the application, the court will issue a temporary charge, known as a ‘charging 

order nisi’ or ‘interim charging order’ over the property, and fix a hearing date. The 

interim charging order will remain in effect until the hearing, and prevent the debtor 

from selling or otherwise disposing of the property. 

A charging order cannot be made where a county court has made an order for payment 

of the judgement debt by instalments, and there is no default in these payments. 

Once you have your interim charging order you should register it with the Land Registry. 

Copies of the interim charging order, together with the application notice and any 

documents filed in support must be served not less than 21 days before the hearing on the 

judgement debtor. You must also serve a copy of the interim charging order and your 

supporting affidavit on any other person with a mortgage, or charge over the property 

and any co-owner of the property. Service by first-class post is sufficient. 

The court may direct that other creditors which have been disclosed in the application 

notice also be served. If the judgement debtor objects to the making of a final charging 

order, he must file written evidence stating the ground of objection not less than 7 days 

before the hearing. If the interim charging order is confirmed, fixed costs will be awarded 

plus disbursements. 

When a final charging order absolute is made, you must then arrange for the charge to be 

registered by way of notice or caution with the Land Registry. 
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It is then for you to apply for sale the property. This will be done with a Part 8 claim 

Form N208, enclosing a copy of the charging order and written evidence. Where property 

is owned by more than one person, a sale may not be ordered. Usually, 6 months must 

elapse before an order for sale will be made. 

STATUTORY DEMANDS

Service of a statutory demand is the method by which a creditor (whether or not a 

judgement creditor) threatens a debtor with bankruptcy or winding up. The prescribed 

form is not a court document, and the court is not involved in any way at this stage. 

The statutory demand gives details of the debt and demands that the debtor should pay 

the debt, or secure or compound it to the creditor's satisfaction. The debt must be for at 

least 

£750. The demand contains a warning that if payment is not made within 21 days of 

service, bankruptcy or winding up proceedings can follow. 

If the debtor is an individual, he or she may apply to the court for the statutory demand 

to be set aside. There is no such procedure in the case of companies but a similar result 

can be obtained by applying to the court for an injunction to restrain advertisement of a 

winding  up petition. If the creditor knows that the debt is disputed on substantial 

grounds, then it is likely to be preferable to sue on the debt rather than serve a statutory 

demand, which the court is likely to set aside. 

Form 6.2 is used for a debt based upon a court judgement or order Section 268 (1) (b). 
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CHAPTER 16. CLAIMS IN CONTRACT

A contract is a written or spoken agreement between two or more people that is intended  

to be enforceable by law. Typically, one party is to receive money, but not always. At its 

core, a contract requires that one party make an offer and that the other party accept that 

offer. Once the two parties reach a ‘meeting of the minds’, the contract is made. The offer 

and acceptance does not always need to be expressed orally or in writing. For example, 

partial performance (such as a down payment) can indicate acceptance without an 

express communication of intent to accept. 

Typically, some consideration or something of value must be brought to the contract by  

both parties. If I offer to give you a car and you agree to receive it but later I renege, this is 

not a contract because you did not give consideration to me. The legal concept of 

consideration is complex, but at its core, the doctrine of consideration simply requires 

that something of value be given by both parties to a contract. 

An implied contract is one in which some of the terms are not expressed in words. This 

can take two forms. A contract that is implied in fact is one in which the circumstances 

imply that parties have reached an agreement even though they have not done so 

expressly. For example, if you see a dentist, you agree to pay a fair price for the service. If 

you refuse, you have breached an implied contract to pay for the service, even though 

you did not sign an agreement to pay a certain sum of money. 

Disputes usually arise over the words used in written contracts or what was intended by 

the parties, when a contract is oral. A court will always try to discover the true intentions 

of the parties. 

For a contract to be enforceable, there must have been an intention to create a legal 

relationship, and the key elements offer, acceptance, and consideration. Where the 

contract is in writing, the intention that it should be binding upon the parties is evident. 

When the wording in a written contract is clear and unambiguous, the court will not give 

it a different meaning from that expressed, unless the contract is unreasonable or has an 

effect contrary to the shown intention of the parties. A court will not try to re-write a 

contract using interpretation rules, but rather to use these rules to pinpoint the intentions 

of the parties at the moment of contract. 

Verbal contracts are just as legal and binding as those in writing. The best way to prove 

that you had a verbal contract if in fact you have no physical proof, is in the actions of the  

parties. 
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MISREPRESENTATION

A misrepresentation is an untrue statement of fact made by one party to the other, which 

induces that party to enter into a contract. It must be of fact, not of opinion or intention. 

Silence in itself can be regarded as a misrepresentation. Similarly, the truth but not the 

whole truth can be a misrepresentation. 

During negotiations prior to the making of a contract, a number of statements will often 

have been made. Some of these statements may have become incorporated into the 

contract, and will therefore be contractual terms. If the statement is untrue, it will amount 

to a breach of contract. A claim in breach of contract can then be brought. 

Other statements made during negotiation will not have become incorporated into the 

contract. They may nevertheless have induced, or persuaded a party to enter into the 

contract. If such a representation turns out to be untrue it will be a misrepresentation, and 

a claim in misrepresentation can be brought. 

A misrepresentation is only actionable if what was said persuaded you to enter into the 

contract. It does not usually make a contract void, but just voidable at the instigation of 

the person misrepresented. You may choose to confirm the contract and then claim 

damages for loss resulting from the misrepresentation. 

An untrue statement is a misrepresentation only if it induces the person to whom it is 

made to enter into a contract. It will have no legal effect if the untrue statement is not 

relied on. Thus, if a person makes his own investigation to test the truth of a statement 

made to him, he cannot then claim on the ground of misrepresentation. It may however 

be a misrepresentation if a person is given the opportunity to make investigations, but 

does not do so. Action can be taken by reason of a misstatement, even if that 

misstatement was not the only inducement to enter into the contract. 

Misrepresentations are of three kinds. The remedies available depend on which type of 

misrepresentation was made. This will depend on the state of mind of the person making 

the representation, unlike where statements are incorporated into the contract, when the 

state of mind of the defendant is largely irrelevant. 

• Fraudulent misrepresentation. An untrue representation will constitute fraudulent 

misrepresentation when it is made knowingly, without belief in its truth, or recklessly, 

careless as to whether it be true or false will make the contract voidable, and the party 

who has been misled may avoid the contract and sue for damages. 

• Negligent misrepresentation. Where negligent misrepresentation is shown, the victim 

of the negligent misrepresentation may rescind the contract and claim damages for all 
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loss flowing from the contract. 

• Innocent misrepresentation. This is where the person making the representation had 

reasonable grounds for believing that the statement made was true. Innocent 

misrepresentation provides an entitlement to damages, but not to rescind the contract. 
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CHAPTER 17. SALE OF GOODS

The law on the sale of goods is set out primarily in the Sale of Goods Act 1979 and a 

number of amendments. The Sale of Goods Act applies to all buyers, but consumers are 

entitled to a greater range of remedies. Consumers are defined as people who are buying 

for purposes not related to their trade, business or profession. 

Under the Sale of Goods Act 1979, traders must sell goods that are as described and of 

satisfactory quality. If as a consumer you find that goods you have bought do not meet  

these requirements, you can reject them and ask for your money back, providing that you  

do so quickly. Alternatively, you can request a repair or replacement or claim 

compensation. 

These rights are enforceable only against the seller of the goods and not the manufacturer, 

against whom the Act provides no rights. The Act provides that the seller must ensure 

that: 

• the goods match the description given; 

• the goods are of satisfactory quality; 

• the goods are fit for their purpose. 

Goods are only of a satisfactory quality if they reach the standard that a reasonable person 

would regard as satisfactory, taking into account the price paid. 

These three conditions are implied into any contract for sale between a  purchaser  and 

seller. If they are not met, the seller is in breach of contract, and if the breach is serious, 

you will be entitled to the return of your money. If the breach is less serious and can be 

easily fixed, the seller must carry out this work quickly and without charge. If he fails to 

do so or the repairs are not satisfactory, you will then still be entitled to your money back. 

You will also be entitled to compensation for any financial loss which has resulted from 

the purchase of faulty goods. Although a seller may offer a credit note instead of a refund, 

you are not obliged to accept this for faulty goods. There is no legal entitlement to 

replacement goods, although this may be accepted as an alternative to a cash refund. 

There is no entitlement to a refund when you have changed your mind or for example 

have purchased a garment that doesn't fit. However, many sellers offer this in addition to 

the statutory rights, and if so, this entitlement will be incorporated into the contract. If 

faulty goods are kept for a long time without telling the seller, the right to reject could be 

lost. There is no legal obligation to produce a receipt when returning faulty goods, 

although it must be shown that the goods were purchased from that seller. It is not for you 

to prove that goods were faulty when purchased, but instead for the seller to prove that 

they were not. However, this burden of proof in favour of the purchaser will only last for 

the first 6 months after purchase and will then be reversed, whereby after 6 months you 
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must prove that the goods were faulty on purchase. 

Buyers can not usually claim directly against the manufacturer, but they may have  

additional rights to those given by law under a guarantee. They may also be able to claim 

against a credit card company. 

You cannot however expect a remedy in respect of fair wear and tear, misuse or accidental 

damage or no longer requiring the goods, and cannot expect a remedy in respect of faults 

which you knew about at the time of purchase, or should have been apparent on 

reasonable inspection. 

You will be entitled to a full refund when the goods are returned within a reasonable time 

and repair or replacement, compensation or damages when not returned within a short 

time, but within 6 years. A partial refund can be claimed when some enjoyment or benefit 

has been obtained. 

If the seller told you something about the goods which you believed and induced you to 

buy the goods, and turned out to be untrue, you will have a claim in misrepresentation. If 

you pay for a service and it is not carried out with reasonable care and skill, in a 

reasonable time and for a reasonable price, you can also sue for breach of contract under 

the Sale of Goods and Provision of Services Act. 

72



CHAPTER 18. PROFESSIONAL NEGLIGENCE

If you employ a professional, qualified person to work for you, then you are entitled to 

receive at least an adequate service. If you do not do so and as a result suffer loss, you 

may have a legal entitlement to compensation, by way of an award of damages from the 

court. 

A professional person has a legal obligation to exercise ‘reasonable skill and care’ when 

carrying out work for their client. If the standard of the work carried out is not such as a 

‘reasonable professional working in this field’ would provide, then they are liable for any 

loss which was foreseeable and can be directly contributed to the lack of care. 

A professional person will in just about all cases have a duty of care towards their client. 

Once a duty of care has been established, it will be necessary to consider the extent of that 

duty. The standard test for whether a duty of care has been satisfied is whether the 

service provided fell below that of a reasonably competent professional in the same 

profession carrying out work of this nature. There will usually be a requirement that the 

work is carried out with due skill and diligence and within a reasonable period. 

When it has been shown that there was a duty of care and that it has been breached, it 

will be necessary to show that the resulting loss was foreseeable and a direct consequence 

of the alleged negligence. This sometimes gives rise to arguments of contributory 

negligence, where the professional could well place some of the blame on you. Remember 

also that disappointment with the result (such as with failed litigation) is unlikely to be 

sufficient to found a professional negligence claim. And that you have an obligation to 

mitigate your loss. 

You cannot go straight in and issue a claim for professional negligence, but must first 

comply with the pre-action protocol. The purpose of the protocol is to establish a 

framework for the early exchange of information to facilitate investigation, which could 

lead to negotiation and settlement outside of court proceedings. There are a number of 

different protocols applicable to different professions, but they all require as an initial 

step the writing of a formal ‘letter of claim’. 

The letter of claim must contain basic information concerning the grievance, an indication 

of how much is being claimed and the request that the professional indemnity insurers 

are informed. It should be an open letter (that is not written ‘without prejudice’). A 

chronology of events should be included, together with copies of relevant documents. 

An acknowledgement of the letter of claim should then be received within 21 days. The 

professional (or more usually his insurers) will have three months to investigate and 

hopefully put forward proposals for settlement. Within this time, a response letter must 

be sent with a detailed reply to the allegations, and either an admission or denial of 
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liability. If satisfactory settlement proposals are not received, you may then proceed to 

issue court proceedings.  
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CHAPTER 19. CLAIMS IN TORT

A tort is a wrongful act which results in injury to another person’s property, person or 

reputation, and causes that person to suffer loss or harm, for which the law provides a 

remedy. 

It comprises a body of rights, obligations and remedies that are applied by courts to 

provide compensation for those who have suffered harm from the wrongful acts of 

others. The most common torts are negligence and nuisance. 

NEGLIGENCE

To bring a claim in negligence you must show: 

• that the defendant owed you a duty of care; 

• that the defendant breached that duty of care; 

• the breach of the duty of care by the defendant caused the damage the claimant has 

suffered; and 

• that the damage caused was not too remote.

To establish a duty of care you will need to show that it is just and reasonable to impose a 

duty of care on the defendant, that there was a relationship of proximity, and that the 

damage claimed was reasonably foreseeable. 

In certain cases, the law imposes a statutory duty of care. This is distinct from the 

common law tort of negligence, but does not relieve a defendant of the common law duty 

of care. Thus, where a claimant can show both the breach of common law duty of care 

and breach  of statutory duty, he can rely upon both and both should be alleged in the 

claim. 

A claim for breach of statutory duty must show that: 

• the claimant came within the class of person intended by the Act or Regulations to be 

protected; 

• the relevant provision was breached; and 

• he suffered damage as a result of the breach. 
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NUISANCE

Nuisance is a continuous, unlawful and indirect interference with the use or enjoyment of 

land, or of some right over or in connection with land. Claims in nuisance cannot be 

made for matters relating to harm to you as a person. 

The matter complained of must have continued over a certain period of time. There is no need 
for this time to be extensive, and a relatively short period will suffice. It must also be shown that 
the behaviour complained about was unreasonable and unlawful. 

Any occupier of land can be liable in nuisance. A landlord will be liable along with his tenant and 
should be joined in an action where the nuisance was part of the normal use for which the 
premises were let and where the landlord has reserved the right to enter and repair, as this 
amounts to retention of control of the land by the landlord, regardless of whether he knew or 
ought reasonably to have known of the nuisance. 

PERSONAL INJURY CLAIMS

The tort in most personal injury claims is negligence, and it must be shown that it was 

this negligence of the defendant which led to your injury and consequential. Thus, if 

somebody injures you by smashing into your car, it must be shown that they (or someone 

else) were negligent. If it can be shown that the accident was an ‘act of God’ or that there 

was no negligence on behalf of the defendant, then your claim will fail. It is not enough 

just to have suffered an injury. It must be through the fault of someone else, and their 

actions must have been the cause of the compensation you are claiming. However, in 

some cases the law imposes what is called ‘strict liability’, where it will not be necessary 

to show ‘fault’. 

All personal injury claims have two separate and distinct fronts. The first is liability, and 

once this has been established, the second is the quantum of damages or what 

compensation you should receive for your loss. The battleground is likely to be one or the 

other, and  sometimes both. In some cases, the defendant will not (or cannot) dispute 

liability, but will argue on the amount of damages you are entitled to for your loss or 

injury. In other cases it will be the other way round. 

To bring a claim, you must first establish that the person you are claiming against had a 

duty of care towards you, and that this duty of care was breached by their negligent 

actions. In most cases the duty of care will be obvious, and although the extent of the 

duty may vary, it will not present any problems. If you choose to drive down the road in 

your motorcar, you are accepting a duty of care towards other road users and pedestrians 

not to crash into and injure them. Similarly, if you choose to practice as a doctor or a 

solicitor, you are accepting a duty of care towards your patient or client to act as would 

be expected of a reasonably competent solicitor or doctor. 
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Sometimes the liability is absolute; sometimes it is only that of a reasonably competent 

person. Acts of Parliament impose a strict liability and statutory duty in some cases, for 

which there is no defence. Thus, if I am injured when a ride at a fun fair breaks down, the 

law gives me an automatic right of action against the fairground owner, whether or not 

he could have detected the fault on the ride. However, if I trip on a broken pavement, I 

would have to show that a reasonably competent local authority would have detected 

and  repaired the broken paving stone. 

The claim can also be based upon a breach of contract, in addition to a breach of the duty 

of care. If you buy a vacuum cleaner and it bursts into flame the moment you plug it in,  

burning down your house, you have also a claim for all the damage caused against the 

supplier. There has been a breach of the condition implied by the sale of Goods Act into 

the contract for sale, that the product be of satisfactory quality and fit for the purpose. 

This is in addition to the duty of care owed by the vacuum cleaner manufacturer. 

Liability will often attach to more than one person. If you come out of your house in the  

early morning and are knocked down by the milkman, you would sue both the milkman 

and his employer. The dairy is what is known as vicariously liable for their employee. If 

the car in front of you stops suddenly and you cannot avoid crashing into the back of 

them, and the driver behind you crashes into your rear, you would sue both for the 

damage. If one of the cars is owned by a company and driven by their employer in the 

course of their business,  you would also join that company into the action. 

A common defence to a claim is contributory negligence. In the case of the milkman 

above, it could be alleged as a defence that you were either wholly or partly responsible 

for your injuries in running out of the house in the dark of the early morning wearing 

dark clothes and without taking proper care for traffic that might be expected to be on the 

street. If it  can be shown that you contributed towards your injuries, the amount in 

damages that you will be awarded will be reduced in proportion to the percentage that 

you were to blame. 

Other defences can be that there is no liability, because there was no duty of care or 

contractual liability or breach of statutory duty. Also, that the claimant’s loss was not 

caused by the defendants’ actions. The claim in the car accident above would fail if the 

defendants were able to show that the brakes on your car were defective, and that rather 

than  negligent driving by the motorist in front, the real reason for the crash was that you 

were unable to stop because your brakes were not working. 

A further possible defence is that although there may have been a wrongful act on the 

part of the defendant, this was beyond his control and there was no negligence. In the car 

crash scenario above, the second driver may say that he could not avoid driving into your 

rear as his brakes were not working. He might well put the blame for this on the garage 
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which serviced his car, and seek to have them joined in the action. He may also accept 

that he was negligent in driving into my car, but say that that was not the real cause of 

my injuries which were caused by me not wearing a seat belt. 

There are also a number of other defences to be aware of before jumping into proceedings. 

One is that you accepted the risk of the defendant’s behaviour which is now complained 

about. The classic case is getting into a car with a driver who you knew to be drunk. By so 

doing, you are accepting the risk that he will crash the car and injure you. 

Another defence is that a defendant did everything reasonable to avoid the injury to the 

defendant. As above, a local authority has a duty to ensure that pavements are safe for 

pedestrians, but could not be held liable for injury caused to a pedestrian who fell on a 

pavement that collapsed minutes before the accident, providing the local authority had 

proper procedures to deal with such possibilities. 

A yet further pitfall for a claimant is the possibility that it could be alleged that he failed 

to mitigate his loss. Say you cut your hand on faulty goods. If you fail to take proper care 

of the wound and as a result infection sets in and you lose your hand, liability for the 

extent of  your loss could not be shown to be caused just by the initial cut, but due to your 

lack of seeking proper medical care. Similarly, if through the negligence of another you 

suffer back injuries, and cannot work as a bricklayer anymore, you are not entitled to sit 

at home for the rest of your life and claim damages to compensate yourself for the money 

you would have earned as a bricklayer. You must take what other employment and 

training is available, and your claim in respect of lost income is the difference between 

what you earn in your new  job and the money you are able to show that you would have 

earned laying bricks. 

OCCUPIERS’ LIABILITY

A person in occupation or control of premises owes a duty to persons lawfully entering 

or using those premises, under the Occupiers’ Liability Act 1957. The duty is defined as 

the  duty to take such care as in all the circumstances of the case is reasonable to see that 

the visitors will be reasonably safe in using the premises for the purposes for which he is 

invited or permitted by the occupiers to enter. Thus, if you are injured when walking 

through a shopping mall by something falling on you, it is likely that there has been a 

breach of the Occupiers’ Liability Act, and it is not necessary to prove negligence. 
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CHAPTER 20. PARTICULAR CLAIMS

CONTRACTUAL DISPUTES

Contract disputes fall into two categories. Firstly are disputes over the nature of the 

contract, whether there has been a breach, and if so the consequential loss. The other kind 

are simple debt collection matters, where there can be no real dispute over the money 

owed, and the claimant is seeking a court judgement in order to bring enforcement 

proceedings. These are dealt with below. 

If the contract is in writing and you are the claimant, you are already half way there. As 

you have written down what was agreed, this will show that you both intended to be 

bound by the agreement and, providing that there was consideration, there is a contract 

capable of enforcement. The court will only need to consider its terms and whether they 

have been complied with. 

However, if the claim is based upon a verbal contract, a claimant will have to prove what 

was agreed, and this can give the defendant the upper hand. To prove the existence of a 

legal contract, you will need to be specific as to the time and place where agreement was 

reached, and prove what was said to show that a contract came into existence. A 

defendant may argue that there was no contract and no agreement, and the court will 

then need to decide this as a preliminary issue. Where there has been some partial 

performance by a defendant, this argument is unlikely to succeed and will undermine the 

defendant’s credibility. 

The next stage to a contract dispute will be arguments over the terms of a verbal contract 

and what each side had agreed to do. These can be more difficult to prove or disprove. A 

judge must decide questions of who breached the contract, to what extent and the 

consequence and loss flowing from the breach. Who said what to whom is likely to boil 

down simply to who is believed. 

Any loss claimed by reason of the breach of contract must have been reasonably 

foreseeable. When a contract is breached by one party, generally the other party has no 

further obligation to perform under the contract. Thus, if a builder has not been paid as 

agreed, he is not required to carry on and finish the job. 

CLAIMS FOR AN UNPAID BILL

With claims for an unpaid invoice there will usually be no dispute over there being a 

contract, or that the defendant has not paid the amount owed.  However, before issuing 

your claim you should always send the defendant a letter before action in order to 

comply with the court protocol. You should also make sure that the defendant will be 

able to satisfy the judgement obtained. 
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When issuing the claim you should include a copy of any written contract, the invoice 

and proof that you have performed your end of the contract. This can be photographs,  

together with anything else to show that you have done what was agreed. Attach also a 

copy of your letter before action, and say that it was not complied with. 

In many cases, you will be lucky and the defendant will simply ignore your claim. You 

can then apply for a default judgement and proceed to enforcement. In other cases, the 

defendant might make some complaint however ill-founded about the work, service you 

provided or payment, and it will then unfortunately be a case of either agreeing a  

settlement based on any offer made or proceeding to trial. 

In the majority of these defended claims, the defendant’s only objective is to get the 

claimant to accept less than the bill delivered. Even though judgement is all but assured, 

the claimant is going to have to put in a lot of time and work to collect the full amount 

where there has been a defence. He will not get paid for this and the defendant’s objective 

will be to persuade him to take a commercial decision and accept a lower amount than 

owed. It  can be an effective strategy, as even if judgement is eventually obtained, there 

will then be the cost and uncertainty together with yet more time and work of 

enforcement proceedings. It can be hard to collect a judgement from a reluctant, and 

often experienced debtor. 

If you are the defendant to a claim on a bill you have not paid, you should act early 

before the claimant has done much of the work of bringing a claim before the  court. Once 

they have gone through all this hassle, they will become much more reluctant to accept a 

lesser amount and you will lose the advantage. You will need to make a realistic offer for 

immediate money, as a promise of payment sometime in the future has few attractions. In 

making your offer you should point out the delay and work which would be involved to 

secure and enforce a judgement, together with the inherent risk of all court proceedings. 

Contractual disputes differ from disputes based on an unpaid invoice. A collection matter 

is really all about collecting: the defendant doesn't really have a case; he or she merely 

seeks to avoid collection of the debt. But a typical contract dispute is, at its core, a 

disagreement over who breached the contract. So the roles of defendant and plaintiff will 

be to challenge each other on either the facts of the dispute or the law of contracts. Let's 

begin with a little background on contract law. 

A second type of implied contract is a contract that is implied in law, also called a quasi- 

contract. A quasi-contract doesn't require a meeting of the minds; rather, it is a means for 

the courts to remedy situations in which one party would be unjustly enriched, were she 

not required to compensate the other. For example, say a company accidentally installs a 

landscape lighting system in the lawn of the wrong house. The homeowner sees the 
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company installing the lights in her own lawn. Pleased at the mistake, she says nothing, 

and then refuses to pay when the electrician hands her the bill. Will the homeowner be 

held liable for payment? Yes, if it could be proven that the homeowner knew that the 

lighting  was being installed mistakenly, the court would make the homeowner pay 

because of a quasi-contract. Such a claim is also referred to as ‘quantum merit’. These 

claims are rare,  but it is good background. 

REPAYMENT OF A LOAN

A loan is simply a contract to repay money paid by one party to the other. The most 

important points for claimants to focus on is to demonstrate the loan, either with a 

written document (a formal loan agreement is always the strongest) or with proof that the 

loan was delivered to the defendant and that partial payments were made on the loan. 

This can be done by way of bank statements. 

The standard defence to a claim based on money loaned is that the money paid was a gift 

and that at the time of payment there was no agreement or requirement that it be repaid. 

The court must look at the intention of the parties when the payment was made to the 

defendant. If it can be shown that the claimant did not require repayment when agreeing 

to make the payment, this will constitute a valid defence. A person who gives money  to 

another when a friendship is in flower cannot claim it back by reason of the friendship 

turning sour. 

Always be prepared to show a detailed statement of the payments the defendant made, if 

any. The judge will be looking very carefully to make sure that you have credited the 

defendant for any sums he may have paid on the debt. As a defendant, you will want to 

show any and all payments that you made on the debt. 

CLAIMS FOR FAULTY GOODS

When you purchase goods or services from a business, you are protected by the express 

terms of the contract, any representations made by the seller which induced the contract 

and by terms that are implied into that contract by law. If you have purchased as a 

consumer from a retailer, you have statutory rights under the Sale of Goods Act, which 

are  in addition to any guarantee or claim against the manufacturer. Implied into the 

contract  will be terms that the goods are of satisfactory quality, as described and fit for 

purpose. 

If the goods or services supplied are not in accordance with the terms actually set out in 

the contract, or are in breach of the terms that are implied into the contract, then if the 

person who sold them to you will not repair the situation voluntarily you will be able to 

make a claim. 
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Your claim against the supplier of the defective goods or services can be for rejection of 

the goods (whereby the goods go back to the supplier and you recover your money), 

damages (i.e. money, such as the cost of repairs, to put you back in the position you 

would have been in had the contract been properly performed), or for what is called 

‘specific performance’ (whereby the court orders the supplier to complete the contract 

properly). 

The Sale of Goods Act doesn’t apply to goods bought on hire purchase, and instead the 

Supply of Goods Implied Terms Act 1973 will apply, which makes the HP Company 

responsible for the quality of the goods supplied and gives you slightly different rights. If 

the item purchased cost more than a £100 but less than £30,000, and you bought the item 

on credit, for example by using a credit card (but not a debit card) or using in store 

finance, you have rights under section 75 of Consumer Credit Act 1974. You can make 

your claim for compensation to the credit provider, as well as the trader, as they are 

equally liable. 

If you decide to reject a faulty product and claim your money back, you must do so 

without delay. If you do not do so, your only right may be to repair or replacement. 

Always try to resolve directly with the retailer as the first step. Find out if there is a free 

dispute resolution process that you can use instead of going to court. Such schemes are 

sometimes operated by trade organisations. 

If matters remain unresolved and you decide there is no alternative to court action, you 

will have to prove that the fault was present when you bought the item and not 

something which was the result of normal wear and tear. Goods are expected to last for a 

reasonable amount of time, taking into account the type of goods they are. If you bought 

the goods less than six months ago and they are the type of goods that would normally 

last six months, it would be for the trader to prove that the fault did not exist at the time 

of purchase. If you have had the goods for more than six months but less than six years, 

you can still ask for replacement or repair, but it would be for you to prove that the fault 

existed at the time of purchase. To do this you may need an expert's report. The court will 

need to give permission and be satisfied that the cost of the report is proportionate to the 

value of the claim. 

It may be that claiming your money back or having the goods repaired will not be 

sufficient, because you have suffered other losses. If the faulty goods have damaged other 

property or you have been injured by them, you may be entitled to further compensation. 

You should also check to see if you have any other rights under a guarantee or warranty 

which will be in addition to your statutory rights. 
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CLAIMS FOR DEFECTIVE SERVICES

Unlike the law relating to the purchase of goods, additional implied rights are not given 

to those purchasing services. The sale of goods rights will however apply to goods 

purchased together with services. 

The law covering the provision of services is primarily contained in the Supply of Goods 

& Services Act 1982. The act covers work done and products supplied by tradesmen and 

professionals. It sets out that someone providing a service has a 'duty of care' towards 

you and your property; that any price or standard of work you agree must be honoured, 

and that, if not agreed in advance, the work must be done to a reasonable standard, at a 

reasonable cost. 

In most cases of complaint about the work carried out, you should allow the supplier the 

opportunity to put things right. The right to claim damages, if the dispute goes to court, 

could be affected if you do not do so and give the contractor the opportunity to rectify the 

problem. Tell them what the problems are and what you want done to put right. Confirm 

this in writing, with a deadline for the remedial work to be completed. Give notice that,  

after this deadline, you will obtain quotations from another trader and seek to recover 

costs from the original trader in court if necessary. 

Disputes can arise over what is a reasonable time to carry out the work and, if this is 

important to you, time should be made ‘of the essence’. Write to the tradesman saying 

that time is now of the essence to rectify the faulty work. You can then legitimately end 

the contract and mitigate your loss by employing another contractor, if there is further 

delay. A claim can be brought for the difference in price between the original and new 

contractor, together with any other provable loss. 

If you have a contract to provide a specific service, and the supplier carries out additional 

work or provides goods without obtaining your permission beforehand, you will not 

have to pay for the unauthorised work and goods. If you are not happy with the work, 

you may withhold some payment until the work has been completed to  a satisfactory 

standard. Put the complaint and reason for withholding payment in writing, set out 

what needs to  be done, and be prepared to negotiate. 

When employing someone to carry out a service, it is best to avoid future problems by at 

the outset getting a written agreement and agreeing in advance and writing down exactly 

• what work the service provider is to do; 

• the cost of the work and what has to be paid. Make sure this is not an estimate but a 

quote for the work dealing with any possible extras; 

• the agreed staged payments, payable either on how much work has been completed, 
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or alternatively on clear dates; 

• the time for completion of the work. 

BUILDING DISPUTES

The law requires a builder to carry out work safely, to a reasonable standard, at a 

reasonable cost and within a reasonable timeframe. They must use materials appropriate  

for the job, of reasonable quality and fit for purpose if supplied by them. If you supplied 

materials which have turned out to be defective, the responsibility will be yours with the 

possibility of a claim against your supplier. 

Many disputes arise over the time being taken for a job. What is reasonable will depend 

upon the nature of the work and can be affected by circumstances beyond the parties’ 

control. Thus, weather conditions can affect the time to finish a job, but the work cannot 

continually be put off whilst a builder juggles with a new contract he has taken on. 

Disputes can arise over the price for work. They can be avoided by obtaining a fixed 

written quote. Beware of estimates. They are only that, the builder’s estimated cost of the 

work, and as work progresses it may and probably will increase. It must still be 

reasonable, but the builder is not committed to the estimated price, whereas if a quote 

was given, the work must be carried out for that price, even if it costs more than quoted. 

When disputes arise, first try to resolve them directly with the builder and give them a 

chance to fix the problem without charge or delay. Explain clearly what the problem is, 

using any contracts you drew up as evidence, and referring to any relevant warranties or 

guarantees. Make your complaint in writing, so that you have copies of what’s been said  

and discussed as evidence. Whenever you write to the builder, ask them to reply within a 

certain time. Keep written notes of any telephone calls. If the problem isn’t major but still 

requires compensation, you can try to negotiate a discount off the original cost. 

As a last resort and if court action appears inevitable, obtain quotes from other builders 

stating how much the necessary work will cost. Send these quotes to your original 

builder and explain that you will hire another person to do the work, if they do not 

respond by a specific date. If there is still no response, you can go ahead with having the 

work done, and start taking steps to reclaim the costs and other loss from the original 

builder through the courts. 

MOTOR VEHICLE REPAIR CLAIMS

Disputes with vehicle repair garages are common. If it is not possible to resolve directly 

with the garage and there is no prospect of mediation or help from a trade association, 

you will have decided to bring a small claim. To succeed it will be necessary to show not 
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only that the repair to your vehicle was not carried out to a reasonable standard but that 

you have suffered a loss consequential to the repairer’s failure and negligence. 

Should the repairer defend your claim, it will almost always be necessary to instruct an 

expert forensic motor engineer as joint expert to report to the court, with all the attendant 

expense. 

MOTOR VEHICLE PURCHASE CLAIMS

Claims against those in the motor trade are rarely easy. If your claim is in respect of a 

new  or newish vehicle purchased from a dealer, they may have a reputation to preserve. 

Other used car sellers do not. They will duck, dive and try to rely upon a ‘sold as seen’ 

term in the sale agreement. The salesperson will have praised the vehicle to the heavens, 

but the dealer will now try to escape any liability by either claiming that the vehicle was 

sold as seen or  that the fault is outside any warranty given. 

If you have purchased as a private individual from a person or organisation whose 

principle business is selling motor vehicles, you will have the protection of the Sale of 

Goods Act. An implied term as to fitness for purpose will be implied into the purchase 

agreement. It is also likely that you were induced into purchasing the car by 

representations made by the dealer or their employee. A claim based upon 

misrepresentations can therefore be made. 

Private sales will not have the protection given by the Sale of Goods Act, but you can 

base a claim on representations as to condition made by the person selling the vehicle, 

providing you relied upon them and they persuaded you to buy. 

DISPUTES BETWEEN LANDLORDS AND TENANTS

Disputes between a landlord and a tenant arise either in relation to commercial or 

residential lettings. Leases are a special manner of contract that are governed by special 

rules. 

Actions to recover unpaid rent by a former tenant following vacation of the property are 

common in small claim cases. These cases arise at either the end of the term of a lease, or 

when the tenant abandons the property before the end of the lease. 

A claimant landlord should be prepared to produce the tenancy agreement in evidence, 

and to provide some sort of statement showing what rent was paid, and what rent was 

not paid. If any security deposit was withheld, the landlord should be prepared to offer 

substantial and meaningful proof that the withholding of the deposit was warranted. 

Defendants can use a withheld security deposit to counterclaim against a landlord. 
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When a tenant vacates without notice a rental property, they may leave several months or 

more outstanding under the terms of the tenancy agreement. As a landlord, you will be 

entitled to claim for the remaining term of the lease, but must first actively and  

meaningfully mitigate by seeking out a new tenant. You will need to show that you have 

actively advertised the property and showed it to potential renters. If you do not 

demonstrate an active attempt to mitigate your damages, the amount you will be 

awarded will be very low, despite the defendant’s breach of the tenancy agreement. 
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APPENDIX. EXAMPLE CLAIMS

CLAIM AGAINST A BUILDER FOR UNFINISHED WORK

PARTICULARS OF CLAIM 

1. The claimant is the owner of a freehold property known as ‘Sunnyside’. The 

defendant is a painter and decorator. 

2. On 10th March 2004, the claimant agreed with the defendant that the defendant 

would paint the exterior of the claimant’s property at a cost of £3,000. 

3. It was a term of the agreement reached that the defendant would commence work 

forthwith and complete the work within a reasonable time. 

4. Pursuant to the said contract, the defendant commenced painting the claimant’s 

property on 20th March and the claimant paid to the defendant £1,000 on account. 

5. In breach of contract, the defendant ceased work on the 23rd March. The claimant 

requested the defendant on numerous occasions, and finally by letter dated 17th 

April, to complete the said works, but the defendant has failed or otherwise 

neglected to complete the said contract. 

6. As a result, the defendant has repudiated the said contract. 

7. By reason of the defendant’s said repudiation, the claimant has suffered loss and 

damage. 

PARTICULARS OF LOSS AND DAMAGE 

Cost of employing another decorator: £… 

CLAIM IN NEGLIGENCE AGAINST A BUILDER

STATEMENT OF CLAIM 

1. At all material times, the defendant carried on business as a [describe business] at 

[address]. 

2. By a contract in writing made between the claimant and the defendant, contained 

in or evidenced by the defendant's quotation dated [date], the defendant agreed to 

[describe nature of work] for the sum of [£…]. 
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3. It was an implied term of the contract that the defendant would carry out the work 

with all due care, skill and diligence, and in a good and workman-like manner, 

and with materials which were of a reasonable quality. 

4. In breach of the implied term set out above, the defendant failed to carry out the 

work with all due care, skill and diligence, and in a good and workman-like 

manner, and with materials which were of a reasonable quality. 

PARTICULARS OF BREACH 

[Precise details of faulty work] 

By reason of the matter set out above, the claimant has suffered loss and 

damage. PARTICULARS OF LOSS 

Cost of remedial work [£…] 

And the claimant claims: 

Damages limited to [£…] 

CLAIM AGAINST A MOTOR DEALER FOR A DEFECTIVE VEHICLE SOLD

STATEMENT OF CLAIM 

1. The defendants carry on business as dealers in motor vehicles at… 

2. By an agreement in writing dated … the defendant sold and delivered to the 

claimant a … motorcar, registration number …, for the sum of £… 

3. It was an implied term of the contract for sale that the motorcar should be of 

merchantable quality and fit for its purpose. 

4. In breach of the aforesaid term, the motorcar was not of merchantable quality and 

was not fit for the purpose, in that at the date of delivery, there was a serious oil  

leak and the cylinders were glazed and worn, so that the engine seized up after 

500 miles. 

PARTICULARS OF LOSS AND EXPENSE: 

a) Cost of repairs: £3,000; 
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b) Cost of alternative transport, from 12th December 2014 until 6th January 2015. 

CLAIM AGAINST A PRIVATE INDIVIDUAL FOR SALE OF A DEFECTIVE VEHICLE

PARTICULARS OF CLAIM 

1. The claimant's claim is for damages for fraudulent misrepresentation on the sale of a 

motorcar by the defendant to the claimant on [date] at the price of £..., which was paid 

by the claimant to the defendant. 

2. On [date] before the sale, the defendant, in order to induce the claimant to buy the car, 

represented that it was in good condition, roadworthy and with no faults and thereby 

induced the claimant to buy it. 

3. The representation was untrue in that the car was not then in good condition, 

roadworthy and had many faults in consequence of which it was worth £... less than if 

it had been as represented. 

4. The defendant made the representation fraudulently, and either well knowing that it 

was false or recklessly and not caring whether it was true or false. 

5. The defendant knew that the car was an insurance write off and had been involved in a 

major accident [continue as appropriate]. 

6. The defendant, prior to the sale, told one Fred Smith that the car was a heap of junk 

and that he would never be able to sell it[continue as appropriate]. 

The claimant has suffered loss and damage as a result. 

PARTICULARS OF DAMAGE 

Loss on resale of the car: £… 

Cost of storing the car until resale: £… 

The claimant claims interest on the damages, under Section 69 of the County Courts Act 

1984, at such rates and over such periods as may be just. 

AND the claimant claims: 

(1) damages; 

(2) interest to be assessed. 
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DATED 

Statement of truth: 

The facts set out in this statement of claim are true. 

CLAIM AGAINST A RETAILER FOR FAULTY GOODS

STATEMENT OF CLAIM 

The defendants are and were at all material times in the business of selling cleaning 

products. 

1. On the 5th December 2004, the defendants in the course of their business contacted 

the claimant and sold her bottles of a miracle cleaner detergent at a price of £99. 

2. At the time of the said contract, the claimant told the defendant that she intended  

to use the said detergent for the purpose of cleaning the curtains and carpets at her 

home. 

3. It was an implied term of the said contract that the detergent should be reasonably 

fit for the purpose and of satisfactory quality. 

4. On the 10th February, the claimant used the said detergent to clean the curtains 

and carpets at her home. 

5. In breach of the said terms, the said detergent was not fit for the required purpose 

and was not of satisfactory quality, in that it damaged the claimant’s curtains and 

carpets beyond repair. The said curtains and carpets lost their colour and 

developed large holes. 

6. By reason of the matters aforesaid, the claimant has suffered loss and 

damage. PARTICULARS OF DAMAGE 

Value of carpets: £1,000 

The cost of removing and fitting new carpets: £200 

Value of curtains: £300. 
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CLAIM FOR MONEY LOANED

PARTICULARS OF CLAIM 

1. By an oral agreement made [date] between the claimant and the defendant, the 

claimant agreed to lend the defendant the sum of £9,000, such loan to be repayable on 

demand, and to carry interest at the rate of 10% per annum, payable quarterly. 

2. In pursuance of the agreement, the claimant paid the defendant the sum of £10,000 on 

[date] and the defendant paid the quarterly interest due on [date] but failed to pay any 

interest thereafter. 

3. On [date], the claimant wrote to the defendant and demanded repayment of the loan 

and payment of the arrears of interest then due of £750. Despite that demand, the 

defendant has failed to pay the sum of £9,750 or any part thereof. 

The claimant therefore claims: 

 (1) £9,750 

(2)  Interest at the contractual rate of 10% per annum from the date of demand to the date 

of the issue of the claim form, amounting to £... and continuing at the rate of £... per 

day until judgement. 

CLAIM FOR DAMAGES RESULTING FROM A MOTOR ACCIDENT

STATEMENT OF CLAIM 

1. At about [time] on [date], the claimant was crossing the High Street in ..., when the 

defendant driving a [make, model and registration number] motorcar reversed, 

causing the said motorcar to collide with the claimant and knocking him to the ground. 

2. The said collision was caused by the negligence of the 

defendant. PARTICULARS OF NEGLIGENCE: 

a) failing to keep any or any proper lookout; 

b) failing to have any or any sufficient regard for pedestrians crossing the road; 

c) failing to see the claimant in time to avoid colliding with him; 

d) failing to stop, swerve, steer or control the car so as to avoid colliding with the claimant. 

3. By reason of the above, the claimant whose date of birth is [date of birth] suffered 
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injury, loss and damage. 

PARTICULARS OF INJURY: 

a) pain, suffering, and loss of amenity 

b) shock 

c) bruising to right leg. 

PARTICULARS OF SPECIAL  

d) DAMAGE 

a) cost of replacing jacket ruined in accident 

b) cost of dry cleaning trousers 

c) cost of painkillers 

d) cost of travel to hospital. 

And the claimant claims: … 

Damages costs: £… 

Statement of truth. 

APPLICATION TO SET ASIDE A DEFAULT JUDGEMENT

‘I did not receive a copy of the summons issued in this matter, and deny that I owe the 

claimant the amount claimed.’ 

On the back of Form N244 you will need to go into more detail. An example could be: 

‘I am now aware that on or about [date], the claimant issued a summons against me in 

this matter, and in so doing gave my address for service as...’ 

‘On the [earlier date], I moved from the above address and am now living at the address 

shown on this application. Although forwarding details were left at my old address, the 

summons was not sent to me, and I confirm that I did not receive service of this 

document. Had I done so I would immediately have entered a defence. 

Although I have not seen the statement of claim in this matter, I understand that it was a 

claim in respect of payment for building work carried out by the claimant. This building 

work was defective and I had to have the work carried out properly by another 
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contractor. I advised the claimant of this and that I had no intention of paying his bill for 

unsatisfactory work.’ 

Once completed, your Form N244 should be filed at the county court dealing with the 

matter. In many cases, the court will simply set aside the judgement, on condition that 

you now file a full defence, although some district judges may wish to hear from you 

personally before agreeing to set the judgement aside. 

APPLICATION FOR SUMMARY JUDGEMENT

John Smith of 8 Any Street, Anytown, the above named claimant, occupation builder, will 

say as follows: 

1. I make this statement in support of my application for summary judgement. 

2. On the 26th April 20..., I started proceedings in the Anytown County Court. I 

claimed the sum of £900 plus interest. The money was lent to the defendant by me 

to help him pay his electricity bill. 

3. On the 2nd June 20..., the defendant filed a defence with the court stating that he  

did not owe me £900 and that the money was a gift. However, I have a letter 

written by the defendant, attached hereto and dated 16.01.2001., in which he 

thanks me for the money and says he will repay it to me. 

4. I believe for this reason that the defendant has no real prospect of successfully 

defending the claim and there is no reason why this case should be decided by a  

trial. 

5. I therefore ask the court to enter judgement in my favour for the sum of £900 plus 

interest. 

Claim for interest.  

Statement of truth. 
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