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Removing a child from England and Wales 

A child may not be removed from the jurisdiction of the courts of England and Wales 
to live permanently in another country without either the written consent of both 
parents with parental responsibility or the permission of the court. To do so will be a 
criminal offence carrying a penalty of imprisonment. Abroad will include Scotland 
and Ireland. A child, for these purposes, is defined as a minor under the age of 16. 

 

Temporary removal 

If the removal is not permanent and just for the purpose of a holiday lasting less than 
28 days, the position is different: 

 Where only one person has parental responsibility for a child and there is no 
court order in place, then that person has an absolute entitlement to take the 
child on holiday abroad; 

 Where more than one person has parental responsibility, then the permission 
of every person with parental responsibility should be obtained; 

 Where there is a child arrangements order as to residence of the child in 
place, the resident parent can take the child on holiday abroad for up to 28 
days without the consent of any other person with parental responsibility; 

 A non-resident parent who wishes to take the child abroad is expected to 
agree this with the resident parent. 

Accordingly, unless the court has made a child arrangements order deciding that your 
child should live with you, you should notify and try to obtain agreement from the 
other parent before taking your child on an overseas holiday.  

 

Permanent removal 

If you intend to emigrate and take your child to live permanently overseas and are 
unable to obtain the written consent of the other parent with parental responsibility, 
you must ask the court for permission. The court will consider the motives for the 
move and whether the issue has been fully thought through. Even where agreement 
with the other parent is possible, it may be appropriate to obtain an order by 
consent from a court. This could be a requirement of the immigration department of 
the country where you wish to reside.  

The application will be under section 8 of the Children Act 1989 for a specific issues 
order. Applications are considered very carefully by the courts, and where the 
application is contested may take between 6 and 9 months to resolve. 

The court will consider carefully: 
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 the proposals of the applicant wishing to remove the child;  

 the effect of a refusal of permission on the application and child; 

 the effect upon the child of restricted contact with the other parent and 
family members; 

 the motivations of the parties and proposals to maintain contact. 

The welfare of the child will be the primary concern of the court. However, it will also 
consider the effect on you. The judge will consider the effect that a refusal of leave 
would have on you and thereby the child, and they will also look at the effect of 
denial of contact on the other parent. For this reason, you must put forward 
proposals for contact with the other parent left behind, and try to address the issues 
in a reasonable and sensible manner.  

It is for you to provide as much detailed information as possible relating to the 
contact visits you are proposing. You must also include: 

 detailed information regarding where you intend to live and facilities in the area; 

 detailed information relating to schools you are proposing for the child to attend; 

 detailed information regarding health care available; 

 details of the opportunities available to the child. 

Success is dependent upon you making realistic, practical and persuasive proposals 
about where you are going and how you and the child shall live, and the 
arrangements for the parent left behind to maintain contact. 

As with all Children Act applications, the court must apply the 'welfare checklist'. 
When doing so, the court will be concerned about the child's long-term welfare 
rather than short-term disadvantages. It will often be a difficult balancing act. 

 

Internal removal 

When one parent wished to move with their child to another part of the United 
Kingdom and the other parent objected, it was until recently that exceptional 
circumstances had to be shown. That is no longer the case, following the decision in 
Re C (Internal relocation) [2015] EWCA Civ 1305. It is now established that there is no 
difference in the courts’ basic approach between external relocation and internal 
relocation. The decision in either type of case hinges ultimately on the welfare of the 
child. 
 
The wishes, feelings and interests of the parents and the likely impact of the decision 
on each of them are of great importance, but in the context of evaluating and 
determining the welfare of the child. 

http://www.familylawweek.co.uk/site.aspx?i=ed153303
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The application of the welfare checklist 

In either type of relocation case, external or internal, a judge is likely to find helpful 
some or all of the considerations referred to in Payne v Payne [2001] 1 FLR 1052; but 
not as a prescriptive blueprint, rather and merely as a checklist of the sort of factors 
which will or may need to be weighed in the balance, when determining which 
decision would better serve the welfare of the child. 

The welfare checklist requires the court to consider: 

(1) ‘The ascertainable wishes and feelings of the child, which must be considered in 
the light of the child's age and understanding’. 

The court will take the child's view into account, but not necessarily be bound by it.  
The importance of what the child wants will depend upon the age and understanding 
of the child. In the case of young children, although their view will be noted, it is 
likely to be treated with caution. It is unlikely that a young child’s wishes to live 
overseas will carry much weight. 

(2) The child's physical, emotional and educational needs. 

Under this head of the welfare checklist, where a child is to be removed to live in 
another country, the court will take into account the possible psychological damage 
that could be done by removing the child from his native country to another where 
his native tongue is not spoken, and where he will be separated from the social 
customs and contacts to which he is used. 

(3) The likely effect on the child of any change in his or her circumstances.   

The courts have always recognized that stability is important in the life of a child. If a 
child has been in the care of one parent for a long time, the court would be very 
reluctant to change that care and disrupt the child's life with all the upset which a 
change could cause. The court is always anxious to preserve this status quo. It must 
be accepted, however, when this is not possible and that it can be outweighed by 
other advantages. 

(4) The child's age, sex, background and any characteristics of the child which the 
court considers relevant.   

Many of the factors discussed above would also be relevant here. In addition, the 
ethical background of the child may be particularly relevant in some cases. 

(5) Any harm which the child had suffered or is at risk of suffering.   

Of particular relevance, in considering long term care, will be how capable each of 
the child's parents are and any other person in relation to whom the court considers 
the question to be relevant, is of meeting the child's needs. 

http://www.familylawweek.co.uk/site.aspx?i=ed24
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In Children Act cases, the behaviour of a parent is only relevant in the way that it 
affects the child's welfare. The behaviour between parents may well be considered 
quite irrelevant, other than to show whether it is likely that they will be able to co-
operate with each other over the child. Misconduct may be relevant as throwing light 
on the probable behaviour of the parents in the future, and might tip the scales 
where each parent has equal claims. It is accepted by the courts that, when 
relationships break down, parents can behave in a reprehensible way towards each 
other, but this does not of itself necessarily exclude either parent from being a good 
or adequate carer of a child.  

Attitudes to contact between the child and the other parent can reveal whether a 
parent is genuinely concerned with the welfare of the child by allowing the other 
parent contact to the child or whether a parent is more interested in hurting the 
other parent by refusing contact, even though it is in the child’s interest to keep 
contact with the other parent. Thus, where a father expressed himself as reluctant to 
allow the mother to have contact if he was given residence, this was taken by the 
court as a serious matter and weighed heavily against his claim. A refusal to co-
operate with contact arrangements is likely to be fatal to a removal application. 

 

 

Established principles 

The decided cases on removing a child from the UK have established a number of 
general principles.  These are: 

• There is no presumption in favour of the applicant parent; 

• The reasonable proposals of the parent with a residence order wishing to live 
abroad carry great weight; 

• The practical side of the relocation proposals should be scrutinised with great 
care, including the practical side of ensuring adequate contact to the other 
parent continuing; 

• The court needs to be satisfied that there is a genuine motivation for the 
move and not an intention to bring contact between the children and the 
other parent to an end; 

• The effect upon the applicant parent and the new family of the child of a 
refusal of leave is very important; 

• The effect upon the child of the denial of contact with the other parent and, 
in some cases, the wider family is very important and will require the court to 
analyse the current contribution of the non-resident parent and wider family 
to the care of the child; 

• The opportunities for continuing contact between the child and the parents 
left behind will be very significant; 
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• The child's welfare is paramount, but in assessing the relocation application 
all relevant aspects of the welfare checklist must be analysed, including where 
appropriate the wishes and feelings of the child; 

• The court should first consider with which parent the child should live, taking 
account of the plans of each parent as to where the family should live. 

 

 

The approach of the courts 

The application of the above general principles has shown the following approach to 
be adopted by the courts: 

• The more contact and involvement there is at the time of the application 
between the child and the non-resident parent and the family, the less likely 
the application is to be granted; 

• The applicant will fail unless the plan is demonstrably detailed and well 
thought through. The plan should cover education, accommodation, 
childcare, employment, financial resources, immigration procedures and 
contact; 

• The stronger the evidence of a link to the country to which it is proposed that 
the family move, the more unlikely the application is to be granted; 

• The existence of evidence showing that the applicant has been hostile to 
contact or denigrates the other parent, or has made unsubstantiated 
allegations against them or flouted orders of the court will seriously 
undermine the applicant’s chance of success; 

• The stronger the evidence of distress to the applicant if the application is 
refused, the more likely it is to be granted. Such evidence might include 
reports from psychiatric or psychological experts; 

• The closer the case comes to an appropriate categorisation as a 'lifestyle 
choice' case, the less likely the application is to be granted; 

• The child's vulnerabilities will be particularly significant in either direction. 
Such would include the impact of change, the resources within the proposed 
jurisdiction to provide services to the child and family, and any other matters 
which go to the child's well-being; 

• The separation of siblings or half siblings will be highly significant and likely to 
lead to refusal, except in exceptional circumstances; 

• The existence of a legal framework in the other jurisdiction to ensure 
compliance with the order or other enforcement procedure will enable the 
court  the Court to feel confident that contact will take place as envisaged. 

• Adverse or significantly different living conditions in the other country will not 
automatically lead to permission being refused. 
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Applying to the court 

The statement in support of an application for leave to remove from the UK needs to 
be extremely detailed, and in most cases will be of considerable length. It will deal in 
detail with the applicant parent’s plan for caring for the child and ensuring his or her 
welfare. It must show that the proposed move is in the child’s best interest, not just 
the wish of the applicant. 

If the plan is not well researched and evidenced it is likely to fail. The plan will usually 
include the following: 

• a description and history of the parents' relationship and living arrangements 
and details of their involvement with the children, contact arrangements, 
economic position and contribution to the children's financial needs, 
educational arrangements, health and the like; 

• an account of the reason for wanting to go and live abroad, including 
evidence from any new partner and other family members remaining in the 
UK or abroad; evidence in relation to proposed financial arrangements in the 
other jurisdiction including job offers; 

• evidence of the financial viability of the proposal; 

• information about the proposed accommodation abroad, including 
photographs if possible; 

• details and possible statements from family and friends or others who will 
help care for the children when abroad; 

• evidence showing the ties or links to the other country; 

• information concerning any special opportunities which are on offer in the 
other jurisdiction, including social arrangements; 

• full evidence of proposed education arrangements with as much detail as 
possible about the educational establishments, the type of education offered, 
the availability of places and the appropriateness of schools to meet any 
special educational needs of the child;  

• evidence of the health care available abroad, with particular reference to any 
health problems the child may have; 

• evidence of the child's knowledge of or experience of the other jurisdiction 
and how any language difficulties might be overcome; 

• clear evidence of contact proposals, including information about travel 
expenses and ease of access, proposals about where the non-resident parent 
might stay and how often it is intended to return the child to the UK; 

• evidence about the foreign jurisdiction’s recognition and enforcement of UK 
orders; 
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• information on any other legal of practical steps which could be offered to 
reassure the court and the non-resident parent that contact will be 
maintained. The availability of security to ensure contact if required by the 
court; 

• in 'borderline cases', expert evidence of the impact on the child of the 
proposals to include loss of contact or relationship with the non-resident 
parent, other family and friends and change in general. 

 

 

Opposing an application to remove 

The first thing to do when learning of plans to move overseas is to consider whether 
any immediate action is needed. If an application is apparently to be made to the 
court for leave, it is probable that the other parent is intending to go through the 
proper channels and urgent action to prevent a removal is unnecessary. Also, if the 
proposed country of removal has signed The Hague Convention, it may well not be 
necessary to take action to prevent removal. 

Where there is clear evidence of an intention to illegally remove a child, an urgent 
application can be made to the court, and can be made without giving notice to the 
other parent.  

If emergency action is not required, it will be a case of carefully considering the 
evidence put forward by the applicant in support of the case. Nothing should be 
taken at face value and everything needs to be checked. For example, a school place 
available at the time of the application may no longer be available when the matter 
comes to be decided. Employment offers do not last forever. Immigration rules need 
to be checked and any changes monitored. 

Most important is to put forward a well-reasoned alternative to the child leaving the 
country with the applicant.  Usually, this will involve the making of a residence order 
application. This needs to be a particularly well thought out and substantiated with 
compelling evidence that the parent opposing the removal is in a position to look 
after the child full time. 

Equally important is to demonstrate a commitment to contact. The parent who is 
able to show the court that they will encourage and promote contact will always 
have a head advantage over a parent who has shown themselves to be opposed to 
contact.   

Other evidence is likely to be relevant, including: 

• evidence about the child's education and any particular disadvantages to the 
child in it being disrupted at the particular time; 
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• any evidence to show that a suitable education cannot be accessed in the 
other jurisdiction; 

• evidence about the child's social links in this country such as friends, 
godparents, clubs, hobbies and sporting activities; 

• evidence about the child's own wishes and feelings about moving overseas, 
providing that the child is old enough to fully understand; 

• if relevant, information about the child's medical or psychiatric needs and 
whether they will be met abroad. 

Where leave to remove is given by the court, conditions may well be imposed, such 
as: 

 requiring the applicant to lodge a sum of money as a security to ensure that 
contact takes place;  

 requiring the applicant to ensure that mirror orders are made in the foreign 
jurisdiction so that contact can be enforced there if it is not maintained. 

 

 

Abduction 

Taking a child abroad without the permission of the other parent (and those with 
parental responsibility), where the other parent has contact or custody rights, is 
classified as a child abduction. Retaining a child abroad, beyond the period for which 
permission had been given, is similarly classified as child abduction. 

It is a criminal offence to remove a child from the jurisdiction without the consent of 
his parents (and those with parental responsibility). It carries a penalty of 
imprisonment. In most cases, someone who has abducted a child is guaranteed a 
'safe harbour' free from prosecution when that parent returns to their jurisdiction, 
but an increasing number of prosecutions are taking place. There is a real risk of 
criminal proceedings. 

It is fundamental in the first instance to ascertain if the child has been taken to a 
Hague Convention country or to a non-Hague Convention country. The procedure is 
very different. In any event, practical steps should always be taken by lawyers and 
parents to reduce the risk of abduction. 

The Hague Convention is an international convention which has at present been 
signed by 70 countries. Each country agrees that it will not enter into a full 
investigation of custody, contact etc. in respect of the child, which will be left to the 
court in the country where the child was last habitually resident, and instead merely 
secure return.  
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In England, a parent from whom a child has been abducted is awarded public funding 
as of right. It is not means tested. The central authorities will then appoint an 
experienced panel solicitor to represent them. 

The defences very rarely succeed in England as the threshold criteria is very high. The 
defences that are usually used are: 

• consent or acquiescence by left behind parent; 

• grave risk of physical or psychological harm/intolerable situation of return; 

• child’s objections.  

Where there has been abduction to or a wrongful retention of a child in a European 
Union country, the Hague Convention must now be considered in the light of Brussels 
II revised. BII revised has strengthened the likelihood of a return. The Practice Guide 
states that BII revised aims at deterring child abduction, and when it occurs, to 
ensure the prompt return to the member state of origin. 

 

 

The Decided Cases 

Remarriage 

Where the applicant has remarried, and the new spouse either lives abroad or has 
had their job or business relocated abroad.  

In the following cases leave was granted:  

(a) Poel v Poel: (1970) 1 WLR 1469 CA: The applicant (mother) had remarried a man 
who obtained employment in New Zealand and wished to take the child aged 2 to 
that country.  

(b) Moodey v Field: [unreported 13/2/1981 C.A.]: The applicant (mother) had married 
a man who was offered a much more highly paid job in South Africa and wished to 
take three children aged 11, 9 and 7 there.  

(c) Barnes v Tyrrell: (1982) 3 FLR 240 C.A.: The applicant (mother) had married an 
Australian who had worked in England but wanted to go home where he had better 
career opportunity. She wished to take two children aged 12 and 11 there.  

(d) Chamberlain v de la Mare (1983) 4 FLR 434 CA: The applicant (mother) had 
remarried a man who was offered an important professional posting in New York and 
wished to take two children aged 9 and 7 there.  
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(e) Egerton v Winchester: Unreported 3/2/1983 C.A.]: The applicant (father) had 
remarried an Australian and had settled there. He wished to take the 5 year old 
daughter there. (This was really a straight custody contest).  

(f) Lonslow v Hennig (1986) 2 FLR 378 C.A: The applicant (mother) had married a 
man who had been offered a comparable job in New Zealand to that which he had 
here, but where money would go further. She wished to take two children aged 12 
and 10 there.  

(g) Belton (1987) 2 FLR 243 C.A: The applicant (mother) had married a New 
Zealander working temporarily in England and wished to take the child aged 3 there.  

(h) Re L (1993) Fam Law 280 (a post Children Act case): The appeal against the 
prohibited steps order preventing the mother from removing the child to Australia 
(from where her new husband came) was allowed by consent, and so no principle 
can be derived from the decision, which focused only on the procedure to be 
followed in such cases. The relevance of the report is to demonstrate the 
commentator's view that the Poel principle is equally applicable after the passage of 
the 1989 Act.  

(i) Re B (1994) Fam Law 11 C.A: The applicant (mother), who had remarried, wished 
to move to France with her new husband and two children aged 12 and 10. It is not 
clear on what basis the family wished to move, and thus it is not certain into which 
category this case falls (it may fall into none - and may simply be a case where the 
new family wished to go abroad for no articulated reason). Leave was granted, 
because of the 'seething discontent' that refusal would cause, and because of the 
paradox that contact was likely to improve if leave were granted. The court accepted 
(by implication) that no reasonable grounds for moving had been demonstrated, but 
held that leave was nonetheless appropriate on account of the aforementioned 
factors. This was a post Children Act 1989 case, although the impact of the Act was 
not specifically considered.  

(j) Re H (1998) 1 FLR 848: The applicant (mother) married an American and wished to 
move to Alabama, where her new husband lived and worked. The father had played 
an unusually large role in caring for the child (5) until she started school. Thereafter, 
contact arrangements became more normal i.e. staying contact on alternate 
weekends. Chamberlain v de la Mare approved (see above).  

 

Leave was refused in the following cases:  

(a) Bevan (1974) 4 Family Law 126 C.A: The applicant (mother) had married an 
American employed there. The father had regular access: the two children aged 16 
and 11 were devoted to him. The new husband was recalled to America. The mother 
was refused leave, and the children transferred to the father.  

(b) Rowse [unreported 12/6/1985 F.D. Booth J]: The applicant (mother) had married 
an American in March 1984. He had been recalled to New York earlier that year and 
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the mother wished to take the child aged 10 there. The child had spent considerable 
periods with the father. Leave was refused: The judge said: 

'I am not satisfied that the mother can provide long-term security there. I am not 
satisfied that the father would have the closeness of contact that is necessary to the 
development of this child. I am not satisfied that the move would generally serve 
Flavia in her development and upbringing, educationally and emotionally. I differ 
from Dr Connell, because I place greater weight upon the risk, and as I see it is a real 
risk, of the father losing contact with Flavia and of Flavia losing contact with the 
English side of the family.' 

Accordingly, considerable emphasis was placed on the necessity of maintaining 
continuing contact between the father and the child.  

(c) Gurner [unreported 15/5/1989 F.D. Eastham J]: The applicant mother's new 
husband had set up a business in California and they wished to emigrate there with 
two children aged 14 and 7. The eldest child aged 15, it was agreed, would stay with 
the father in any event. The father had had much access. The 7-year-old, on balance, 
did not want to go. Leave was refused because:  

'There is no convincing reason for uprooting the children. It would have a detrimental 
effect on the relationship of the two boys taken with their father and on the brother 
who stayed behind. It is true that there would be generous access in the summer, but 
at the moment these boys have the benefit of two parents. This would convert the 
situation to a one parent situation with holidays.'  

The distress caused to the mother was recognised by the Judge:  '...but this can only 
be seriously taken into account if it is concluded overall that the proposal to go is 
reasonable' (cf. Re F infra). Again, emphasis was placed on the importance of 
continuing contact between the father and the children.  

(d) Re T (1996) 2 FLR 352: The applicant (mother) formed a relationship with a 
Frenchman and made an application to remove the child (aged 3) to France. Father 
had contact every second weekend. He feared that the mother's intended move was 
partly intended to bring to an end his contact. The mother's application was 
dismissed on the basis that it was 'ill considered, ill-prepared and contrary to the 
interests of the child'.  

 

Employment abroad 

Cases where the applicant has been offered employment abroad  

In the following cases leave was granted:  

(a) Nash (1973) 2 All ER 704: The applicant (mother) had been offered an 
appointment as an art teacher at a university in South Africa and wished to take the 
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child aged 5 there. The father's opposition was largely centred on his antipathy to 
apartheid. Leave to appeal was refused because:  

'It is a very strong thing for the court to make an order which will prevent the 
following of a chosen career by the parent who has custody.'  

This decision is, however, based on an old fashioned view of 'custody', namely that 
the custodial parent has the all-dominant voice in the decision making process 
concerning a child.  

(b) Re F (1988) 2 FLR 116 C.A: The applicant (mother), who was Italian and had 
tenuous connections with England (she and the father had spent much of the 
marriage abroad) had been offered a good job in the USA and wished to take the 
child aged 3 there. She was given leave. The effect of the Court's decision was to hold 
that:  

(i) the Court must consider whether the mother's decision to leave England is 
reasonable in all the circumstances;  

(ii) the Court must consider to what extent a refusal of permission would cause her 
unhappiness, distress or bitterness;  

(iii) in deciding question (i), the Court should take into account as one factor the 
potential distress to the mother. (It is submitted that it cannot be right that all 
the mother has to demonstrate is prospective distress, if disappointed). The test, 
therefore, appears to be partly subjective and partly objective;  

(iv) the court must consider how an order rejecting leave and the unhappiness which 
it would cause the mother would react on the child; and  

(v) if the mother's decision in itself is reasonable, and if a refusal to allow her to move 
out of the jurisdiction would cause the above consequences, the court must 
consider whether the child's wellbeing and future happiness would be 
incompatible with allowing the mother to carry out her wish of taking the child 
out of the jurisdiction.  

 

Return to native country 

Cases where the applicant wishes to return to their native country or to immigrate to 
a country where their family has settled  

Leave was granted in the following cases:  

(a) A v A (1980) 1 FLR 380 C.A: The applicant (mother) was Chinese and came from 
Hong Kong. She spoke very little English and had no roots or family here. She would 
be very unhappy if she had to stay here and wished to take the 2 year old child home.  

(b) Murray [unreported 30/7/1980 C.A.]: The applicant (mother) wished to join her 
family, who had settled in Florida. She had no real roots here and wished to take the 
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two children aged 8 and 7 there. Leave was granted: the mother was entitled to 
restart her life and make her own free decision as to how that was to be done. The 
court was not impressed in that particular case with the father's anxiety as to 
truncation of his access. [It is submitted that the case might well be decided 
differently more than a decade later].  

(c) Re V [unreported 10/8/1982 C.A. of N.I.]: The applicant (mother), a French woman, 
wished to take the two children from Northern Ireland back to France. A's increasing 
unhappiness outweighed any advantage from having the father close at hand to the 
children.  

(d) H v H [unreported 7/10/1985 C.A.]: The applicant (mother), a Dutch woman, 
wished to take the three children aged 13, 12 and 7 back to Holland. She was living in 
poorish circumstances, had poor employment prospects here and had become 
'desperately unhappy'. This was one of several of the cases where express reference 
was made to the conduct by the court of 'a balancing exercise'.  

(e) Re R [unreported 1/7/1989 C.A.]: The applicant (mother) wished to take three 
children aged 13, 10 and 5 back to Northern Ireland. The father had committed an 
act of arson on the mother's house: sentenced to 2 years imprisonment. If the 
mother could not leave, she would continue under a state of apprehension etc.  

(f) Re W (1994) 1 FCR 842: The applicant (mother) (who was not married to the 
respondent) applied to remove two children aged 12 and 9 back to her home town of 
Pittsburgh, USA. Although the respondent had thought he was the father of the 
children and they regarded him as their father, blood tests in earlier proceedings 
before the magistrates had established that he was not. Although the mother was 
not in a position to guarantee precisely such things as what job she would obtain and 
what schools the children would attend, she had satisfactorily established her 
general intent, capacity and capability. The mother did not have to show that she had 
a contract for a specific home. It was enough for her to show, as she had done, that 
she had sensible plans well under way both in relation to home and school.  

(g) H v H (Residence Order: Leave to Remove) (1995) 1 FLR 529: A Swedish mother 
wished to take one child aged 4 back to Sweden. Leave was granted. The CA held, 
following M v A (q.v.), that the implementation of the Children Act had not changed 
the Poel test. The judge had correctly applied s1(3) of the Act and had held that the 
loss of contact with the respondent was outweighed by the distress that would be 
caused to the mother if leave was refused. That was a finding with which the CA 
could not interfere. 

N.B: With the exception of Murray and Re R, all the applicants were fundamentally 
foreign and unassimilated into British society. Thus their feelings of alienation were 
obviously acute.  

(h) Re K (1998) 2 FLR 1006: The applicant (mother) wished to return to Nigeria, from 
where both she and the father originated and where they were part of a large 
prosperous family. Father had contact to the two children, aged 9 and 8. Mother had 
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been offered a teaching post in Lagos, although this was not the main reason for the 
move.  

 

Leave was refused in the following cases:  

(a) Tyler [1989 2 FLR 158]: The applicant (mother) wished to take two children aged 8 
and 6 to Australia, where her family lived near Melbourne and where she had lived 
between the ages of 9 and 21. The application was rejected because 'real contact and 
access would in reality come to an end' and because the mother would 'survive' 
notwithstanding that she would suffer bitterness and frustration. Tyler, it is 
submitted, lends support for the proposition that the test of reasonableness is partly 
subjective and partly objective. The Court of Appeal approved the county court 
judge's approach and said:  

'The question ... I have to ask myself is it reasonable for the mother to want to go to 
Australia?...She feels Australia is her home; her parents and some of her extended 
family live there....she has made arrangements for a job. Certainly, if she were a 
single woman without a family or responsibilities, there is absolutely no doubt that 
her desire to go to Australia would be an entirely reasonable and sensible one. But I 
have to ask myself, does it make a difference that she has married in this country, has 
been living in this country now, as I say apart from holidays, it would appear for 
something like 13 years and has children in this country? ....The mother, although I 
accept she would like to go to Australia and feels Australia her home, does not have 
tenuous connections with the U.K., she has very considerable connections with the 
U.K. She does in fact have relatives living here...The fact of the matter is perfectly 
plain that there is a close bond between father and his sons.... she said as they get 
older in effect his interests in them will become more and more real. I think the truth 
of the matter is that she knows ... that the relationship between the father and their 
sons is a warm loving relationship...the second thing is, what access would there be, 
in reality, if she goes to Australia? ... The truth of the matter is that the behaviour of 
the mother over the last few months, well over the last year I suppose, does give 
good grounds for the father and indeed for the court to fear that for all practical 
purposes real access and real contact between the boys and their father would come 
to an end if the boys went to Australia now....is it reasonable to deprive them of that 
root and of their important relationship with their other parent? Is the relationship 
which they would have with their grandparents in Australia, whom the other parent 
frankly admits are very pleasant people... a proper substitute? I am bound to say I do 
not think in this case that it is, and therefore I come to the conclusion, first of all, on 
answering the first question, that the desire of the mother in this case, to remove the 
small boys from the jurisdiction at this age is not reasonable.'  

Additionally, the case lends strong support for the consideration, as a matter of 
central significance, of the quantity and quality of the father's continuing contact the 
children.  
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(b) M v M (1992) FLR 303 C.A: Grant of leave set aside and re-trial ordered. The 
applicant (mother), a French woman, wished to take the two children aged 13 and 8 
back to France 'because it was her home'. The county court judge found that she 
would suffer the adverse effect of distress if leave were not granted; and although 
this finding was the subject of a ground of appeal, that ground was rejected. 
However, the Court of Appeal concluded that the judge, in carrying out the balancing 
exercise, failed to take into account 'the potentially serious and harmful 
consequences to the children if the mother was successful'. The judge had found that 
the mother had sought unconsciously (and successfully) to put her side of the case 
into the children's minds. Although when with their father they had a thoroughly 
enjoyable time and they had a very good regard for him, he did not sufficiently 
examine the consequences of the children's indoctrination by the mother. Further, 
the judge had found that the father's fears that he would lose touch with the 
children altogether were justified.  

(c) Re K (1992) 2 FLR 98 F.D. Thorpe J: The applicant (mother) was an American who 
had lived in England from 1972. She married the father in 1985 and their child was 
born in 1987. In 1988 she petitioned for divorce. In her application for leave, heard in 
1991, when the child was nearly 4, the mother's case was that she wished 'to re-
establish her life in the U.S.A.'. The application was refused first and foremost [181k] 
because the continuation and development of the relationship between father and 
child was of very great importance; and a proposal reducing that contact to 
something like annual visits would be an extremely retrograde step. The mother's 
proposal was for annual contact amounting to 21 days. The effect of the curtailment 
of the access was described as follows:  

'In reality, that means that the relationship between L and her father, which at 
present is plainly set on a rising graph, would be subjected to a set-back from which 
there would be real difficulties in achieving any worthwhile growth and development 
in the immediate period ahead.' 

The application was also refused on the secondary ground that the mother's 
proposals displayed insufficient attention to practicalities and no sensible plan for 
achieving any ultimate goal by reasonable stages. But the emphasis in the case was 
on the crucial importance of contact between the father and L. 

(d) M v M (Minors) (Jurisdiction) (1993) Family Law 396: The applicant (mother), an 
Israeli who had lived here since 1979/79, wished to return to Israel with two children 
aged 12 and 11. The children had expressed the wish to remain in England and have 
greater contact to the father. Leave was granted at first instance, but set aside on 
appeal, the CA holding that the Judge had paid no more than lip-service to the views 
of the children. A move would disrupt contact and result in a very substantial change 
in education and the main language of the children. However, the CA emphasised 
that where a custodial parent (sic – this was a post-Children Act case) wished to 
emigrate abroad, and the reasons for doing so were reasonable, leave would 
normally be granted.  
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(e) M v A (1993) 2 FLR 715: The applicant (mother), a Canadian who had lived here 
since 1977, wished to return to Canada with two children aged 12 and nearly 9. The 
father had very substantial contact with the children.  

The court found that the children did not wish the arrangements to change. The 
application was dismissed on four grounds:  

(i)    it was not in the interests of the children to deprive them of shared parenting;  

(ii)   the children's wishes were an important factor;  

(iii) the mother's plans were not reasonable, nor properly thought out nor 
researched; and  

(iv)   the mother would be able to accept the decision and act appropriately.  

This and the case of H v H (above) are the only cases in which the impact of the 
Children Act 1989 on the Poel principle are explicitly addressed. The court held that 
the Poel test 'remains the same', but that the Act required an emphasis in relation to 
the wishes of the children where they are of sufficient age and understanding to be 
able to express any views.  

It can be seen, therefore, that by far the highest incidence of refusal of leave is within 
this category. This is, perhaps, unsurprising for in this class of case there is often no 
positive objective reason for wishing to leave, but merely dissatisfaction with life 
here.  

  

Better way of life 

Cases where the applicant wishes to emigrate to a foreign jurisdiction on the ground 
that the foreign jurisdiction offers a better way of life than England and Wales 

There are only two cases falling into this category: in both cases, leave was refused.  

(a) Hurwitt v Hurwitt (1982) 3 FLR 194: The applicant (mother) had custody of four 
girls aged between 15 and 10. She wished to emigrate to Australia as a sponsor of 
the Fairbridge Society. She and the children would live at a farm school while the 
mother looked for work. Application refused because of speculative picture (cf. Re W 
[1994l 1 FCR 842). 

(b) MH v GP (Child: Emigration) (1995) 2 FLR 106 (Thorpe J): The applicant (mother) 
wished to emigrate to New Zealand with the child aged 4 (D), as she was convinced 
that that country 'with its smaller population and ideal of nature offers not only for 
her but also for D a way of life superior to anything that can be assured him in this 
jurisdiction'.  

The judge found that the maintenance and development of the relationship between 
D and his father is of such importance to his future welfare that the reasonable 
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proposals of his mother as his primary carer are quite incompatible with welfare. The 
judge found that the decision 'is likely to be a huge disappointment to the mother, 
and any inroad in her sense of wellbeing and fulfilment is likely to have an adverse 
effect on D. But parenting is enormously demanding and often requires considerable 
self-sacrifice'.  

  

Case notes 

Poel v Poel (1970): A mother applied for leave to take the child aged 3 (of whom she 
had custody) to New Zealand to live with her new husband who had obtained 
employment there. Mother was pregnant. Father had been having contact once a 
week for 2 ½ hours. Mother was happy for him to see the child if he came to New 
Zealand.  Permission was granted to the mother.  

Sachs LJ held (at p 1473E): ‘When a marriage breaks up, a situation normally arises 
when the child of that marriage, instead of being in the joint custody of both parents, 
must of necessity become one who is in the custody of a single parent. Once that 
position has arisen and the custody is working well, this court should not lightly 
interfere with such reasonable way of life as is selected by that parent to whom 
custody has rightly been given. Any such interference may, as Milord has pointed out, 
produce considerable strains which would not only be unfair to the parent whose way 
of life is interfered with but also to any new marriage of that parent.  In that way it 
might well in due course reflect upon the welfare of the child. The way in which the 
parent who properly has custody of a child may choose in a reasonable manner to 
order his or her way of life is one of those things which the parent who has not been 
given custody may well have to bear, even though one has every sympathy with the 
latter on some of the results.’ 

Winn J concluded: ‘The child’s happiness is directly dependent not only upon the 
health and happiness of his own mother but upon her freedom from the very likely 
repercussions, of an adverse character, which would result affecting her relations 
with her new husband and her ability to look after her family peacefully and in a 
psychological frame of ease, from the refusal of the permission to take this boy to 
New Zealand which I think quite clearly his welfare dictates.’ 

*** 

Bevan v Bevan (1974)  

Mother had married an American employed in the UK. Father had regular contact: 
the two children aged 16 & 11 were very close to him. The new husband was recalled 
to America by his employer. Mother was refused leave to take the children and 
residence was transferred to father (because mother was planning to go in any 
event). Poel was not cited to the court and no reference is made to the views of the 
children. The judge relied on the Englishness of the children, their loss of friends, and 
the disruption to their education (O levels and new boarding school). 
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*** 

Murray (1980), CA (30.7.80, Unreported):  Mother wished to join her family who had 
settled in Florida. She had no real roots in the UK and wished to take her two children 
aged 8 and 7 with her.  Permission was granted.  The mother was entitled to restart 
her life and make her own decision about how that was to be done. The Court did 
not found that the father’s anxiety about the future impact on contact outweighed 
the fact that the child had a better prospect of a happy and secure future in Hong 
Kong than England. 

*** 

Moodley v Field (1981), CA (13.2.81, Unreported), CA Transcript 71: Father granted 
permission to take his three children aged 11, 9 and 7 to South Africa where he had 
been offered a much more highly paid job. 

Omrod LJ: ‘The question therefore in each case is, is the proposed move a reasonable 
one from the point of view of the adults involved?  If the answer is yes, then leave 
should only be refused if it is clearly shown beyond any doubt that the interests of the 
children and the interests of the custodial parent are incompatible. One might 
postulate a situation where a boy or girl is well settled in a boarding school or 
something of that kind, and it could be said to be very disadvantageous to upset the 
situation and move the child into a very different educational system. I merely take 
that as an example. Short of something like that, the court in principle should not 
interfere with the reasonable decision of the custodial parent.' 

*** 

RE V (1982): The mother, a French woman, wished to take her two children from 
Northern Ireland back to France. Her increasing unhappiness outweighed the 
advantage to the relationship with the father of them remaining in Northern Ireland. 

*** 

Hurwitt v Hurwitt (1982)  

Mother had sole care of four girls aged between 10 and 15 for 10 years and wanted 
to move to Australia. The Court of Appeal upheld the trial judge’s refusal to grant 
permission with reluctance. The mother’s plans lacked hard evidence and 
information. It was a 'financial tragedy'. She had resigned her job and spent her nest-
egg on the litigation. The Court of Appeal all but invited her to make an immediate 
reapplication having assembled the necessary information in support of her plans. 

*** 

Barnes v Tyrrell (1982): Mother with custody wished to take her two children aged 
12 & 11 to Australia. She had married an Australian, then working in England, who 
wished to return home to a better career opportunity. They had a third child 
together.  Mother’s first application to emigrate failed on the ground that one of the 
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children would be upset at the loss of contact. She appealed unsuccessfully. A month 
later she obtained leave to visit Australia for a holiday, having in the meantime 
obtained psychiatric evidence supporting her view that the children would not be 
upset by a permanent move. The holiday was a success and a year later a different 
judge granted leave for emigration based on the children’s marked change of view. 
Father was to have contact once a year in England. Mother’s use of a psychiatrist was 
criticised by the judge and the Court of Appeal, but the permission was nonetheless 
upheld. 

*** 

Chamberlain v De la Mare (1983): The mother of children aged 9 and 7 had 
remarried and had another child, and her new husband was offered an important 
professional post in New York.  She was granted permission to leave with them by the 
Court of Appeal. The risk of prejudice from refusal outweighed the benefit of staying.   

Griffiths LJ: ‘The welfare of young children is best served by bringing them up in a 
happy, secure family atmosphere. When, after divorce, the parent who has custody of 
the children remarries, those children then join and become members of a new family 
and it is the happiness and security of that family on which their welfare will depend. 
However painful it may be for the other parent that parent has got to grasp and 
appreciate that fact. If a step-father, for the purposes of his career, is required to live 
elsewhere, the natural thing would be that he will wish to take his family, which now 
includes his step-children, with him and if the court refuses to allow him to take the 
step-children with him he is faced with the alternative of going and leaving the family 
behind which is a very disruptive state of affairs and likely to be very damaging to 
those step-children, or alternatively he may have to throw up his career prospects 
and remain in this country.  If he has to do that he would be less than human if he did 
not feel a sense of frustration and, do what he may, that may well spill over into a 
sense of resentment against the step-children who have so interfered with his future 
career prospects. If that happens it must reflect upon the happiness and possibly 
even the stability of this second marriage. It is to that effect that the court was 
pointing in the decisions of Poel v Poel [1970] 1 WLR 1469 and Nash v Nash [1973] 2 
All ER 704 and it was stressing that it was a factor that had to be given great weight 
when weighing up the various factors that arise when a Judge has to decide whether 
or not to give leave to take children out of the jurisdiction.’ 

Ormrod LJ, p 440E: ‘It is, I must say, a proposition which strikes me with some 
surprise, that a father should seek to hold his former wife in this country in order that 
she should continue to look after these children here unless it is plainly very 
important indeed to these children that they should remain here. It seems to me, 
looking at this situation not only as a judge but as a human being, that he who puts 
forward such a proposal has a heavy burden to discharge. In ordinary human terms, 
it might be thought reasonable to consider the interests of these little boys in a broad 
sense and with rather more detachment from his own feelings.’ 

Ormrod LJ, p 443B: ‘The reason why the court should not interfere with the 
reasonable decision of a the custodial parent, assuming as the Court does, that the 
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custodial parent is still going to be responsible for the children, is, as I have said, the 
almost inevitable bitterness which such an interference… is likely to produce. 
Consequently in ordinary, sensible human terms the court should not do something 
which is, prima facie, unreasonable unless there is some compelling reason to the 
contrary.  That I believe to be the correct approach.' 

*** 

Egerton v Winchester (1983): Father had remarried an Australian and wished to take 
his 5 year old daughter to Australia where he had settled.  Permission was granted. 

*** 

Lonslow v Hennig: Mother with custody wished to take the children aged 12 and 10 
to New Zealand. Her new husband with whom she had two further children had 
been offered a comparable job in New Zealand to that which he had in the UK but 
the cost of living was much lower. Father had staying contact every other weekend 
and during the holidays and saw their paternal grandparents frequently. Mother 
proposed that the children should come to the UK every two years and spend about 
2 months with father. Leave was granted on appeal. 

Dillon LJ, p 383D: ‘… It is not a question of comparing the wishes of the mother and 
step-father against the detriment to the children of giving effect to those wishes; it is 
indeed throughout a question of the children’s interests being paramount, in the 
sense that the court is very frightened of the risk that there may be if the reasonable 
wishes of the mother and step-father are rejected – that will lead, through their 
consequent disappointment, to friction and what was described by Ormrod LJ in 
Chamberlain v de la Mare (1983) 4 FLR 434 as ‘almost inevitable bitterness’ between 
the mother and the step-father or between mother and step-father and the girls’. 

Nicholls LJ, p 387B: ‘In cases such as this, where a custodial parent reasonably wishes 
to take the children to live abroad, an important matter to be considered is the 
unfortunate effect which in any particular case a decision by the court not to permit 
the custodial parent to give effect to those reasonable wishes may well have in future 
on the stability of, and the relationships within, the family unit headed by the 
custodial parent and her husband, and hence on the children themselves as part of 
that unit.’ 

*** 

Belton v Belton (1987): Mother of a 3 year old wished to go to New Zealand with her 
new husband, a New Zealand national working temporarily in the UK. The parents 
had joint custody, with father having occasional alternate weekend contact.  
Permission was granted. 

Purchas LJ, p 349F: ‘He concentrated, in my judgment, to a wholly excessive degree 
upon the importance at all costs of keeping contact between A and her father. I 
sympathise and understand where a lay person, such as a father is concerned, the 
difficulty of reconciliation with the concept of such separation being in the paramount 
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interests of the child in the long term, but the long-term interests of the child revolve 
around establishing…. a sound, secure family unit in which the child should go 
forward and develop.’ 

*** 

RE F (A ward) (Leave to remove ward out of the jurisdiction) (1988): The father 
instituted wardship proceedings when the mother took the child to Italy for a 
holiday. Mother had interim care and father had contact twice a week and on 
alternate Sundays. Mother was Italian with only tenuous connections with England; 
she and father had spent much of the marriage abroad. The relationship between the 
parents was very poor with an atmosphere of bitterness. The mother returned the 
child and then applied to remove the child permanently from the jurisdiction so that 
she could take up a good job offer managing a hotel in Philadelphia. She proposed 
contact visits two or three times a year. The judge refused leave without making any 
reference to the distress that this might cause the mother, the parent with whom the 
child lived. The mother appealed.  

Held: The future of the ward appeared to lie with the mother as the parent with 
primary care of the child. The court’s decision was based on the premise that the 
mother's request was reasonable in all the circumstances and the court had to 
consider: 

a. to what extent refusal would cause unhappiness for the mother; 

b. how such an order and unhappiness would affect the child; 

c. whether the decision itself was reasonable;  

d. the consequences of refusal; 

e. whether the wellbeing and future happiness of the child were incompatible 
with allowing the parent leave.  

The reasonableness of the proposal had to be considered together with any possible 
effect of refusal. The trial judge had erred in failing to take the mother’s distress into 
account and was also wrong to consider her decision unreasonable because it was 
precipitate. The court also felt that separation might be positive in terms of contact 
because of the bitter relationship. 

Kerr LJ: ‘Applying the authorities, one has to consider to what extent it would cause 
her unhappiness or distress, or indeed bitterness, if her reasonable desire to move out 
of the jurisdiction with her child were frustrated by the court, and how such an order, 
and the unhappiness which it would cause to the mother, would react upon the child. 
Finally, one has to consider, if the decision itself is reasonable and a refusal to allow 
the custodial parent to move out of the jurisdiction would have the consequences to 
which I have referred, whether the well-being and future happiness of the child would 
be incompatible with allowing the custodial parent to carry out her wish of taking the 
child out of the jurisdiction.’ 

*** 
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M v M (Minors) (Removal from jurisdiction) (1992): The French mother and English 
father were divorced with 2 children. The mother sought permission to remove the 
children aged 13 and 8 to France. The father was having contact over two weekends 
with one staying night. The application was heard with lots of evidence including 
evidence from the court welfare officer. The judge granted the application but did 
not refer to the evidence of the welfare officer, who suggested that the children 
should stay in the UK with the mother. The father appealed.  

Held: The judge did not take account of the mother's indoctrination of the children 
against the father. If the move took place, this would lead to a withering away of the 
relationship between the children and the father. This was part of the court welfare 
officer's evidence. It should have been expressly and carefully dealt with in the 
judgement. The court could not reach a decision as to what was in the children's best 
interests without hearing witnesses, and so a re-hearing of the mother’s application 
was directed before a judge of the family division.  

Nourse LJ: ‘The principle to be derived from the authorities is that if the proposal of 
the custodial parent to remove the children to another country is a reasonable one, 
leave should only be refused if it is clearly shown that the move would be against the 
interests of the child’. 

*** 

Re D (A Minor): The mother applied to remove the child D from the jurisdiction for a 
holiday in Turkey. She took all her assets with her and failed to return with the child. 
Instead she served divorce proceedings, issued in Turkey, on the father. The father 
made an ex parte application under s.8 Children Act 1989, without notice, for a 
specific order to return the child to the jurisdiction and a prohibited steps order 
preventing removal of the child once returned. The judge refused the application, 
indicating that, as the mother had no assets in the jurisdiction, it would be 
unenforceable. The father appealed.  

Held: The mother had been present in the jurisdiction when the original order was 
made and had given an undertaking to return D. She was therefore within the court’s 
reach despite not having been served, and the court had jurisdiction to entertain the 
application. Even though not directly enforceable against the mother, the order made 
might be of value in Turkish proceedings. The mother would have been able to 
protect herself if she had been granted leave to discharge the orders. It was therefore 
neither pointless nor inappropriate to make the orders.  

Appeal allowed.  

*** 

Re K (A Minor): The American mother of a 3 year old divorced the father a year after 
their child was born in 1987, after a two year marriage. Mother had lived in England 
since 1972. In 1988, the mother got an interim custody order and an ouster 
injunction. In 1990, the mother applied to remove the child, then 4, from the 
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jurisdiction, so that she could pursue postgraduate education as a mature student. 
The father was having one day a week contact. The mother proposed that father 
could have daily visits when she came to the UK for 3 weeks every summer if leave 
was granted. Father appealed.  

Held: Courts should generally sanction the realistic proposals of the parent with 
residence as a factor relevant to the welfare of the child, unless inconsistent with it.  

However, in this case, contact with the father was only proposed to be once a year. 
This would prevent the continuation and development of the important relationship 
with the father. The mother's proposals did not consider the practicalities of the 
move and were ill thought through. There was concern as to the ultimate welfare of 
the child, which was paramount.  

Thorpe L, p 105-106: ‘The law in this field is relatively clear. The principles to be 
applied were established in modern times by the decision of the Court of Appeal in 
Poel v Poel [1970] 1 WLR 1469, and although there have been a variety of cases 
since, some decided in one direction, some in another, I do not take them as altering 
the general principle. Reference has been made to the more recent decision of the 
Court of Appeal in Tyler v Tyler [1989] 2 FLR 158, where the intervening cases were 
reviewed, but I do not take the decision in that case as altering fundamental 
principles. Those principles seem to me to be distilled in the proposition that an 
application for leave to take a child out of the jurisdiction is to be considered on the 
premise that the welfare of the child is the first and paramount consideration, but 
that leave should not be withheld unless the interests of the child and those of the 
custodial parent are clearly shown to be incompatible. So, the approach of the court 
is to sanction the realistic proposal of the custodial parent, unless that proposal is 
inconsistent with the welfare of the child.’ 

Thorpe L, p 106G: ‘The reasons, therefore, in summary, which lead me to refuse the 
wife’s application are, first and foremost, because I regard the continuation and 
development on the upward graph line of the relationship between husband and L as 
being of very great importance, and I think that a proposal which would reduce that 
contact to something like annual visits would be an extremely retrograde step in the 
life of this child. The second reason is that the mother’s proposals are so ill-presented 
that they lead me to real anxiety as to what might happen to L without a firmer 
foundation.’ 

*** 

M v M (Removal from the jurisdiction) (1993): Children of 9 and 12 had expressed a 
wish to stay in England and at their new school, and have greater contact with their 
father rather than go to live in Israel with their mother. Mother had lived in England 
since 1979. Father was Trinidadian. The CA held that the decision of the judge paid 
insufficient attention to the wishes and feelings of the children which should be 
accorded considerable weight and insufficient regard to the disruption to the 
children’s education and language. Nor had he paid sufficient regard to the views of 
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the court welfare officer that it would be better for the children to stay. Permission 
refused. 

*** 

M v A (1993): The English father and Canadian mother (who had lived in England 
since 1977) had never married but had two sons, both fluent in French as well as 
English. The father issued wardship proceedings, and subsequently orders were 
made, including staying contact. An agreement was reached for the shared care of 
the boys, although principle residence was with the mother (9 days with mother, 5 
with father). The mother sought leave to remove the children to Quebec, Canada. 
The children wished to remain in the UK. The court welfare officer did not support 
the mother’s application. The father sought care and control.    

The mother's application was refused. 

The mother's plans were ill thought out and little researched as to work or education. 
The father played as important a part in the boys’ lives as the mother. The move 
would be detrimental to the children. The present arrangements worked well and it 
was not appropriate to alter them. The mother wanted to distance herself 
emotionally and geographically from the father. The younger child in particular had 
been so unsettled by the divorce that he required counselling and was a vulnerable 
child. 

There was no need for the father's application for care and control but also no need 
to continue wardship. Instead, wardship was discharged and a residence order in 
favour of each parent made.  

Held by the judge: ‘In all the circumstances I reject the mother’s application for four 
reasons: 

(1) It is not in the best interests of the children … whereby they would be deprived of 
shared parenting and the present quality of life they enjoy and need; 

(2) The children’s wishes against the move are important facts to be balanced in the 
equation; 

(3) The mother’s plans are not reasonable nor properly thought out; they are 
understandable but they are not properly researched; 

(4) The mother, on my finding, will be able to accept the decision and act 
appropriately.’ 

*** 

Re B (Minors) (1994): Mother had remarried and wished to move to France with her 
new husband and two children aged 12 and 10. Contact with the father had broken 
down. Leave was granted because of the 'seething discontent' that refusal would 
cause, and because of the paradox that contact was likely to improve if leave were 
granted. There were no particular reasons given for the desire to move and the court 
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found that the plans were not well thought out or soundly based. An order was made 
for staying contact three times a year. The Court of Appeal stated that a reasonable 
plan was not a 'specific pre-condition' and that the absence of contact with the 
father made this a wholly unusual case. 

Glidewell J: ‘The practicalities of the proposal by the parent who makes the 
application as to the conditions in which the children will live and be brought up 
abroad, and how and by whom they will be supported, are matters to which the court 
must give considerable weight in reaching its decision. Those authorities do not, 
however, establish that if a particular proposal is not so soundly planned or based 
that the court is satisfied that it is reasonable, this is a conclusive reason for refusing 
leave.’ 

*** 

Re S (1995): This case concerned a mother who had been granted permission to go 
to Holland and had given an undertaking to return the children to the UK if ordered 
to do so. Thorpe J commented that the conventional undertaking to return the child 
to the jurisdiction if ordered so to do, had for many years automatically been 
extracted from any successful applicant for leave to take a child permanently from 
the jurisdiction. It had undoubtedly a useful function in the days when the 
movement of children across international boundaries was not regulated by 
international convention and statute as today. But in the age that succeeds the 
Hague Convention, the Child Abduction and Custody Act 1985 and the Family Law 
Act 1986, the conventional undertaking does not generally have any surviving use or 
function. There may be cases in which it will still be appropriately sought, but it 
should no longer be automatically sought and certainly not unless there is some 
specific justification. 

*** 

H v H (1995): The mother took the child of 3 to Sweden. The father obtained an ex 
parte residence order. He then took proceedings under the Hague Convention and as 
a result the mother was ordered by a Swedish Court to return the child to England. 
The mother returned to the matrimonial home and awaited determination of the 
residence order. A judge granted the mother residence and gave leave to remove the 
child back to Sweden. The father appealed on the following grounds: the court was 
wrong to hold that it was bound by authorities and should have applied CA 1989 
criteria, the judge had failed to apply the welfare checklist and had not taken account 
of the damage removal would do to the child.  

Held: CA 1989 had not altered the underlying factors that needed to be taken into 
account but merely emphasised the welfare checklist. The trial judge had properly 
carried out the balancing exercise necessary to reach a conclusion and no fault could 
be attributed to the decision reached.  

Appeal dismissed. 
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Wall J, p 530B: ‘The Children Act 1989 has not altered the underlying factors which 
need to be taken into account in deciding whether or not a parent should be given 
leave to remove a child from the jurisdiction. I respectfully agree with Bracewell J in 
the case of M v A (Wardship: Removal from Jurisdiction) [1993] 2 FLR 715, that the 
implementation of the Children Act 1989 has not changed the test, but merely 
emphasised that the checklist is to be applied when considering welfare.’ 

*** 

Mh v Gp (1995): The child of 4 lived with the mother, the father had contact on 
alternate Sundays. The parents had not been married. The mother wished to 
immigrate to New Zealand. The mother proposed an annual contact. The father 
thought it crucial that child had contact with him so sought an order for staying 
contact and a prohibited steps order preventing the child's removal to New Zealand.  

Held: The interests of the child and the mother were incompatible. The child's best 
interests are the paramount consideration. On the facts of the case, the father’s 
application was in the child's best interests. Such applications do not have to be 
heard in the High Court, but should be transferred for determination depending on 
the complexity and difficulty involved.  

P 110G: ‘…. The welfare of the child was the first and paramount consideration but 
that leave should not be withheld unless the interest of the children and those of the 
custodial parent were clearly shown to be incompatible. That statement of principle 
creates a presumption in favour of the reasonable application of the custodial parent 
but in weighing whether the reasonable application is or is not incompatible with the 
welfare of D, I have to assess the importance of the relationship between D and his 
father, not only as it is but as it should develop. The doorway through which D relates 
to other members of the family, particularly his half-sister L, his paternal 
grandmother and his paternal first cousins. That is the crux of this case. This is not a 
case in which the decision turns on the reasonableness of the mother’s proposals.’ 

*** 

Re WB (1995): See above for summary of subsequent decision in this case.  

The mother and father had 2 children aged 8 and 11. The mother left home and for 6 
months care was shared. Subsequently, father had alternate weekend staying 
contact. The father applied ex parte for a prohibited steps order, to prevent the 
mother removing the children from the jurisdiction. The mother was stopped at the 
airport and an interim residence order was granted to the father. Tests then showed 
that he was not the biological father, following which a residence order was granted 
to the mother and staying contact to the father. He appealed, on the grounds that: 

1. No order was made concerning removal from the jurisdiction;  

2. There had not been a shared residence order.  
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Held: Anything which supported the justice’s order should be contained within their 
stated reasons, and they should not solicit general guidance from the appellate court. 
The children should not have had the status quo upset, a prohibited steps order 
should have been made. However, the second ground for the appeal failed on merit. 

Appeal allowed in part: ‘The need for mirror orders in order to preserve the security 
of the parent with primary responsibility, as well as the security of the parent with 
contact rights, co-operation and sometimes direct communication are commonplace.’ 

*** 

Re T (Removal from jurisdiction) (1996) 2 FLR 352, 3 FCR 97, CA (Butler-Sloss, Thorpe 
LJ): After the parents’ marriage dissolved, the child of 3 lived with the mother and 
had alternate weekend contact with the father, as well as weekly overnight contact 
with the grandparents. The mother formed a relationship with a Frenchman and 
applied to remove the child to France. The father applied for a residence order. The 
mother said she would go to France in any event but had changed her mind by the 
time of the hearing and said she would not leave the jurisdiction without the child. 
The judge found the mother’s application ill-conceived and granted a residence order 
in favour of the father. The mother appealed against the order.  

Held: Mothers who are generally competent should not risk losing primary care of 
their child just because they have made an unsuccessful attempt to remove them 
from the jurisdiction. The judge had failed to see that the father's application for 
residence had been defensive in nature. Residence should not have been transferred: 
the mother’s evidence was that she would not leave the country if her application 
was refused. 

Thorpe LJ, P 355E: ‘It must be questionable whether he had in mind the general 
proposition that the parent with primary care is entitled to select the place and 
country of residence of the child, unless that selection is plainly incompatible with 
welfare’. 

*** 

Re S (1996): Mother appealed against an order refusing her permission to retain her 
two daughters aged 3 ½ and 18 months in Malawi. Mother came from Malawi but 
was a British citizen, came to the UK in 1988 and bought a council flat. Father was 
originally from Greece but also had British citizenship. In 1995, mother went with the 
girls on holiday to Malawi and was joined there by the father. She did not bring the 
children back to the jurisdiction and the father applied for an order for their return. 
The judge found the mother to be an unreliable witness and that her plans for the 
girls’ long-term future were uncertain and ambivalent. She was proposing to return 
the children to the UK for contact once a year. He declined her application and 
ordered her to return the children to the UK. The Court of Appeal upheld his 
decision. The mother had made no real plans and could not even say whether she 
intended to remain living with her parents or how she might survive financially. 
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Waite LJ: [Referring to Poel and Chamberlain] ‘I would make two comments about 
those authorities. First of all, they are not to be elevated to the level of some test with 
an immutable quality which is to be applied to every case. They simply embody the 
human consideration to which I have already referred and seek in appropriate 
circumstances to give effect to. They are authorities, moreover, which now, since the 
coming into force of the Children Act 1989 need to be regarded with reservation. That 
implies no criticism of their reasoning; it simply recognises the fact that they were 
decided at a time when rights of parenthood were governed by the legalistic concept 
of custody and it was common form to speak, as the Judges in those cases do, of 
custodial and non-custodial parents. Custody is a concept which the Children Act has 
swept away. Notions of custody with its legalistic and proprietary overtones are now 
replaced with an approach which sees parents as sharing responsibility equally for 
the upbringing of their children; although in the nature of things, especially when the 
children are young, one parent is likely to be the primary, and the other the 
secondary, carer. Even accepting, however, that the principle survives in a suitably 
modified form today, it is a principle, as the authorities make clear, which only applies 
where the primary carer comes before the court with some definite and reasonable 
proposal to justify transfer of the children to another jurisdiction. 

*** 

Re E (1997): The court at first instance decided that the children aged 11 and 6 
should live with the mother, with contact to the father, but imposed a requirement 
under s 11(7) of the CA 1989 that the children should continue to reside at a 
particular address unless otherwise ordered or agreed to by the father. The mother 
had been born in Blackpool, where she still had family. She and the father had lived 
in London where he had family. She wished to return to the Blackpool area. 

Held: A general imposition of conditions on residence orders was clearly not 
contemplated by Parliament, and where the parent is entirely suitable and the court 
intends to make a residence order in favour of that parent, a condition of residence is 
an unwarranted imposition of the right of the parent to choose where he/she will live 
within the UK or with whom. There may be exceptional cases, for instance, where the 
Court, in the private law context has concerns about the ability of the parent to be 
granted a residence order to be a satisfactory carer but there is no better solution 
than to place the child with that parent. The court might consider it necessary to 
keep some control over the parent by way of conditions which include a condition of 
residence. The correct approach is to look at the issue of where the children will live 
as one of the relevant factors in the context of the cross-applications for residence 
and not as a separate issue divorced from the question of residence. If the case is 
finely balanced, the proposals put forward by each parent will assume considerable 
importance. If one parent’s plan is to remove the child against their wishes to a part 
of the country less suitable for them, it is an important factor. 

In this case, the facts pointed firmly to the conclusion that the children should live 
with their mother and the advantage of remaining in London was outweighed by the 
other factors leading to granting a residence order to the mother. 
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*** 

Re R (Minors): The court at first instance made an order granting residence of two 
children (10 and 5) to their mother, implicitly granting her application for permission 
to take them with her to live in Germany. By the time the case was before the Court 
of Appeal, the mother had in fact done so and had started school in Germany. There 
had been some contact to father. Mother was a Swiss national. Father held British, 
Irish & Swiss nationality.  For a time, both mother and father cared for the children in 
England and Switzerland and they were also cared for by the grandparents. Later the 
parents alternated, one caring for the children in England while the other worked in 
Switzerland. Eventually, mother met another man who worked in Switzerland but 
lived in Germany. 

Held: The Court of Appeal declined to interfere with the judge’s implicit decision, 
allowing the mother to go to Germany. The youngest child was very attached to her 
and should not be separated from the eldest. The father was less well placed to care 
for the children and would be more reliant on external help. Such disruption to the 
eldest child’s education by removing him to Germany had already taken place by the 
time of the appeal. 

*** 

Re H (1998): The German mother of a 5 year old had remarried an American and 
wished to live in the US. The father had played a large part in caring for the child 
while mother was out at work from the age of 6 months to 3. The parents then 
separated and shared care. When the child began school, home base was with the 
mother, and the father had fortnightly staying contact. Permission was granted to the 
mother although the court commented that it was 'close to the knife’s edge'. 

Thorpe LJ, 853D: ‘It seems to me important to emphasise that these applications for 
leave are always difficult cases that require profound investigation and judgement. 
But not a lot is to be gained by seeking support from past decisions, however, 
superficially similar the factual matrix may appear to be. In my judgement, the 
approach that the court must adopt in these cases has not evolved or developed in 
any way since the decision of Poel v Poel [1970] 1 WLR 1469. Later cases, such as 
Tyler v Tyler [1989] 2 FLR 158, have sought to analyse and review the whole field of 
subsequent case-law, but they do not seem to have added anything to the 
jurisprudence.’ 

Thorpe LJ specifically approved the remarks quoted from Chamberlain v de la Mare 
(1983) 4 FLR 434 (see above). 

*** 

Re K (1998): Both parents were from prosperous Nigerian families. They had two 
children, one in 1989 and one in 1991, aged 9 and 7. They divorced in 1996. The 
mother had residence and the father had contact. The mother applied for leave to 
remove the children from the jurisdiction as she wanted to take them to Nigeria 
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where she could be with her family and her new boyfriend and continue her career 
as a teacher. The father made an application opposing this and during proceedings 
things became increasingly acrimonious. The mother said she would go to Nigeria 
even if she were prevented from taking the children with her. 

Held: In determining leave to remove from the jurisdiction, the court should consider 
all the facts including the welfare checklist in s.1 (3) of CA 1989. The welfare of the 
children is paramount. Adverse or significantly different living conditions in Nigeria 
had to be taken into account in looking at medium and long term welfare of the 
children.  

The judge said: ‘However, I prefer to take it into account as part of the general 
consideration of the welfare of the children because:  

- it may well be perfectly reasonable for the custodial parent to wish to live in a 
different, adverse and potentially more dangerous environment when this could 
in all the circumstances of a given case be contrary to, or incompatible with, the 
welfare and best interests of the children;  

- elements of the presumption, and importantly the reasoning that underlies it, 
would still apply and even when no adverse conditions exist in respect of the 
country to which the custodial parent wishes to take the children the presumption 
can be displaced; and  

- in my judgment, an attempt to consider the effect of any adverse conditions on a 
discreet basis under such heads of argument would be artificial.’ 

In the circumstances, the court granted leave, having considered all the likely effects 
that granting or refusing the application would have. The children would be 
significantly damaged if left by their mother, and if she stayed she would be resentful 
and bitter. 

*** 

Re T (1999): T had an English mother and an Egyptian father. They lived in Cairo until 
the marriage fell into difficulties in 1994, when the mother moved to England with 
the child. The father visited from time to time and saw the child. He later removed 
the child to Egypt without leave and, under proceedings brought by the Hague 
convention, the child was returned to England. The father applied for wardship 
proceedings and asked the court to decide where the child should be resident and 
with whom, and what contact should be ordered if the child were to remain in UK. 

Held: 

1. The child should remain a ward of court during minority or until further order and 
should reside in England with the mother;  

2. There should be contact with the father, including holiday contact in Egypt after 
compliance with detailed provisions including that:  
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a. the child should live with the mother; 

b. the child should leave Egypt after any contact and the father should not 
obstruct this; 

c. a mirror order was to be applied for in Cairo.  

NB: of interest for the specific nature of the orders sought. 

*** 

C v M (1999): The mother came to the UK from the Republic of Ireland in 1987 and 
married the father. They had a daughter of 8. The father had extensive contact to the 
child after their divorce. Mother had a relationship with another man and had a 
second daughter of 5, who also had extensive contact. The extent of contact to each 
father amounted arguably to shared care. She applied for permission to take both 
children back to her home city of Cork. The court welfare officer recommended that 
the application should be refused, with residence being granted to the respective 
fathers if the mother returned to Ireland. The judge at first instance nonetheless 
granted her application.   

Held: The classic approach of the Courtin, Poel, and Chamberlain is only to be 
applied in those cases where there is a relatively clear definition of roles between the 
parents into primary carer or custodial parent and secondary carer or contact parent. 
In this case, the roles were not clearly defined, and the arrangements between the 
parents which had been evolved consensually and naturally over time were very 
close indeed to equality, certainly close to equality of time, if not close to equality of 
labour. In a case in which the children are so reliant upon a division of their lives 
between two adjacent homes, the child’s sense of security is heavily dependent on 
the ready availability of each of those homes. In that situation, it is very easy to see 
that, however strong may be the mother’s internal desire to return to her homeland, 
such a plan is almost certain to impact adversely on the child’s sense of security and 
thereby on the child’s welfare. The judge had not given this sufficiently serious 
consideration and had failed to explain his reasons for rejecting the clear and strong 
recommendation of the court welfare officer. There was evidence too that the 
children were expressing real distress at the prospect of losing the relationship with 
their natural fathers and the extended family. 

*** 

Re S (1999): Mother wished to return to Chile where she had family and employment 
prospects. The child’s future clearly lay in the care of the mother. Permission was 
granted on condition that £135,000 be held as security, until a mirror order could be 
put into effect in Chile.  

*** 

Re A (1999): The child A lived with the Saudi Arabian mother. The mother sought 
leave to take A to Saudi Arabia for a month's holiday. The father opposed this.  
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Held: The mother's application was bona fide, but Saudi Arabia is not a signatory to 
the Hague Convention. Therefore, further security was required and it was deemed 
appropriate that the mother should swear before a Sharia judge on the Quran that 
she would return and that nothing would be done to prevent the child from 
returning to the jurisdiction.  

*** 

Re M (1999): A Bulgarian father and Nigerian mother along with their child sought 
asylum in the UK. They then divorced. The father’s application for asylum was 
refused. The mother sought leave to remove the child to Canada, where she wished 
to apply for permanent residence. The father did not consent to the removal. He had 
visiting contact at a contact centre on alternate Saturdays and the relationship with 
his son was not particularly close. The mother said that her computer skills would be 
in demand in Canada and that her application was likely to be accepted. However, 
she could not supply the court with the concrete proposals that would normally 
accompany such an application. She could not make an application to the Canadian 
authorities unless she had leave to remove the child. It seemed likely that contact 
would be a couple of times a year. 

Held: A residence order was made in the mother's favour and conditional leave was 
granted to remove the child from the jurisdiction.  

No residence order was in place at the time of the application, so it was correctly 
made under s.8 rather than s. 13(1) CA 1989. Either way, the court could attach 
conditions, to the effect that mother should notify father immediately on hearing 
whether her application for permanent residence in Canada was successful, and 
should inform him of her contact proposals at least three months before departing 
from Canada.  

It was in the best interests of the child to allow the mother to apply for Canadian 
residence and permit the move should it prove possible. The father did not have a 
close relationship to the child and had shown a lack of understanding for her needs.  

Speculative applications for leave would only be granted if there were good reasons, 
and the court was satisfied that they were made with good sense and responsibility. 
Given the incoherent nature of the application, it would be subject to reasonable 
contact proposals.  

The judge said: ‘I should say that my conclusion in this case should not be seen as 
carte blanche for other speculative applications for leave to remove. Such an 
application is only likely to be granted if there are good reasons for making it at an 
early stage, and the court can be satisfied of the good sense of the parent making it’. 

*** 

Re K (1999): The Indian parents of a 2 year old child made their home in England. On 
separation, the mother left the child with her parents in India while she returned to 
the UK to pursue a divorce. The father’s attempts to see the child in India were 
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frustrated by the mother’s family, and she was required by court order in wardship 
proceedings to return to the UK. Only after her return was father able to have 
contact. 

The judge made an unusual order granting residence of a very young child to the 
father because of the risk that the mother would find a way of taking the child to 
India if the child had his home with her. He found the mother to be untrustworthy 
and unreliable. The Court of Appeal declined to interfere with a decision which was 
well within the scope of the judge’s discretion. 

*** 

Re K (1999): The father was from Bangladesh and the mother from Russia. Following 
their divorce, the father was the child’s main carer. The father received indefinite 
leave to remain in the UK and then sought to take the child to Bangladesh for a 
holiday. The mother opposed this. Due to delay, the matter was heard by a s. 9 judge, 
who granted the father leave without hearing oral evidence. The mother appealed, 
saying that the decision had been made without considering mirror orders or 
jurisdiction in Bangladesh.  

Held: The application had not received the thorough consideration usually needed in 
such cases. No oral evidence was given. The father's record, which should have been 
explored in oral testimony, was only relevant to the risk of breach and not to the 
magnitude of the consequences of breach. A Court should look at expert evidence 
about mirror orders or notarised agreements. Where the consequences might mean 
irretrievable separation from a child from their previous roots, then all practical 
safeguards should be examined, particularly when considering leave for even 
temporary removal to a non-Hague Convention country. Further applications of this 
sort should be heard by a judge in the family division (and not by a deputy as here).  

*** 

Re B (2000): The mother had 2 children with the father. The marriage broke down 
and the mother met then later married Mr J in 1999. An application by the mother 
for removal of the children to Denmark was refused. The judge found the mother’s 
request reasonable and thought through, but rejected the application on the grounds 
that it would adversely affect contact with the father, and in doing so would have an 
adverse effect on the children. The mother had said that she would remain in the UK 
if leave were refused. The judge considered the case by considering what the family 
situation was likely to be in 12 months’ time and concluded that it was likely that 
there would be minimal contact. In the judge’s view, the mother’s reaction would not 
override the general assessment of what was in the best interests of the children. 
The mother appealed.  

Held: The trial judge’s '12 month test' was not based on authority. The judge should 
have compared the impact on the children’s welfare if the application were granted 
with the impact on them if it were refused. There was sufficient judicial convergence 
to make resort to the courts in Denmark viable (both states being signatories to the 
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1980 Convention), should contact be frustrated. The judge could have buttressed 
future contact with strong orders and sufficient regard was not given to the effects of 
a refusal on the mother’s ability to provide for the children.  

Appeal allowed. The parties were invited to agree terms as to contact and to consider 
establishing a travel trust. 

*** 

Re P (2000): The mother had UK and American nationality. The father was Iranian, 
with no right of entry to the USA. The mother took the child to the USA and started 
divorce proceedings. A US court made orders regulating contact and sought mirror 
orders in England. The mother was to bring the child to the UK for one week every 
October for contact. The concern before the court was whether a mirror order was 
consistent with the court’s powers and jurisdiction.  

Held: The child was not habitually resident in the UK as required by s. 8 or s. 3(1) of 
CA 1989. However, there was no doubt that Parliament would not have wished to 
frustrate a potentially beneficial procedure. As a matter of common sense, there 
should be the ability to make the kind of order sought, especially as English judges 
frequently invited foreign courts to make such orders.  

Mirror orders were only intended to have effect while the child was in the 
jurisdiction. The order would cease to have effect once the child was removed from 
the jurisdiction. Investigation as to the need for such mirror orders should be 
reserved to judges of the family division.  

*** 

Re A (2000): Mother was granted permission to remove the children from the 
jurisdiction. Father appealed on the basis that the order resulted in a breach of his 
right to family life under Article 8 of the European Convention.   

Held: The father’s article 8 right to a family life had to be balanced against the Article 
8 right of the mother to a private life. The current test being applied, that is that if 
the parent with care was making a reasonable decision, the court should not 
normally interfere with it unless there was some compelling reason to do so, was not 
in conflict with the ECHR. 

*** 

Re C (2000): The mother applied for leave to remove the child of 6 to Singapore, 
where her new husband came from. He had come to the UK to qualify as a doctor, 
but wished to return to his home country, where he had employment and family.  
The mother’s evidence was that she would remain in the UK if the application was 
not granted. The judge declined her application on the basis of the detriment to the 
relationship with the father, given the reduction in contact which would be entailed. 
The Court of Appeal (Thorpe LJ dissenting) declined to interfere with the judge’s 
decision. The majority decision was that the judge had not misdirected himself in any 
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important way so as to justify an interference with his conclusion, even though a 
different tribunal might have reached a different conclusion:  

‘This difficult and finely balanced decision was for the judge to make. Because it was 
difficult and finely balanced, it is the more important that the decision should be 
respected. In this field of jurisprudence, these decisions have properly been entrusted 
to the judge who hears the application. The judge had the advantage of seeing and 
hearing the parties concerned. It is not for this court to substitute its own view for 
that of the judge.’ 

*** 

Re L (2001): Mother made an application to take the child of 3 ½ on holiday to the 
United Arab Emirates, where she had been before, including with the child, during 
the parents’ relationship including at one point when the fractures in the relationship 
were already apparent. The parents were involved in a residence dispute which had 
not been decided. Mother wished to take a holiday to see members of her family and 
in all probability this would include the maternal grandparents. Father was 
concerned that the mother would not return the children to the UK. 

Held: The court found that the mother’s desire to go on holiday with the child, her 
commitment to an ongoing relationship between the father and the child, and her 
commitment to return to the UK were all genuine. There was a benefit to the child in 
taking a holiday, so that he could spend time with his extended family and be away 
from the arena of the dispute between the parents. Time had run out to put mirror 
orders in place. To reassure the father and to secure the mother’s compliance various 
conditions would be imposed including that the mother should deposit a £50,000 
bond with the court, she would give an undertaking to return by a specific date, she 
would make a declaration on the Quran at a suitable religious venue that she would 
return, her father and eldest brother would do the same in another jurisdiction, and 
she would provide journey details and copy tickets to the father. 

Re J (2001): A mother appealed against the decision of the judge to make a residence 
order in favour of the father who planned to live in England, as opposed to a 
residence order in her favour, when her plan was to go and live in France. The 
parents had an extremely acrimonious separation, and findings of domestic violence 
had been made against the father. The expert evidence and that of the CAFCASS 
officer had recommended that the children should live with the mother, even if she 
were to move to France. The mother had been the primary carer. It was not 
suggested that the mother would not promote contact, whereas there were such 
doubts about the father, and indeed mother had had very limited contact between 
the initial decision and the appeal hearing. There was evidence of father 
undermining the mother in front of the children. There was well-founded evidence 
casting serious doubt on the father’s ability to meet the children’s emotional needs. 
The Court of Appeal allowed the mother’s appeal and remitted the case for rehearing 
by a judge. The judge had failed to express his reasoning in his judgement and failed 
to explain why he had departed from the expert evidence. It is impossible, in 
deciding which parent the children are to live with, to ignore the plans of each of 
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those parents and to ignore the likelihood, if such it be that one of them will 
eventually be permitted to take the children out of the country. The court should 
have first established who should be the resident parent, and then go on to consider 
the question of removal from the jurisdiction. Within that primary issue of residence 
were important questions about which parent was best able to meet the children’s 
physical, emotional and educational needs and the effect on the children of any 
change in their circumstances.   

*** 

Payne v Payne (2001): The mother was a New Zealand citizen and applied to remove 
child from the jurisdiction to live permanently in New Zealand. Mother and child 
were required to return permanently to the UK following proceedings brought by the 
father under the Hague convention. Following their return, the father had very good 
staying contact with the child. The father then sought a residence order and opposed 
the mother’s application for leave to remove the child from the jurisdiction. The 
mother was granted leave and the father appealed, stating that any presumption in 
favour of the applicant at common law breached the ECHR, incorporated into UK law 
by HRA.  

Held:  

1. There was no conflict between domestic case law and the ECHR or the CA 1989.  

2. The proposition that refusal of a primary carer's reasonable proposals for the 
relocation of the family would impact detrimentally on the welfare of her 
dependent children did not amount to a presumption in favour of the primary 
carer. The welfare of the child was always paramount.  

3. The court should ask a series of questions in evaluating an application: 

(i) is the carer’s application genuine, i.e. not motivated by a desire to exclude the 
other parent from the child’s life?   

(ii) is the application realistic, i.e. founded on practical proposals both well 
researched and investigated?  

(A negative conclusion on (i) and (ii) is likely to result in the application being 
refused.) 

 (iii) What is the basis of the father’s application? Is it motivated by genuine 
concern for the future of the child’s welfare or is it driven by an ulterior motive? 
What would be the extent of the detriment to him and his future relationship with 
the child were the application granted? To what extent would that be offset by 
extension of the child’s relationships with the maternal family and homeland? 

 (iv) What would be the impact on the carer, either as a single parent or partner in 
a new relationship, of a refusal of her realistic proposal? 

 (v) What is the overall impact on the welfare of the child taking into account the 
above considerations and other relevant criteria from the welfare checklist? 
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NB: The President cited the passage quoted above of Griffiths LJ in Chamberlain v De 
La Mare with approval. 

Thorpe LJ: ’Thus, in most relocation cases, the most crucial assessment and finding 
for the judge is likely to be the effect of the refusal on the mother’s future 
psychological and emotional stability.’ 

*** 

Re X and Y (2001): Mother wanted to return to her country of origin in Europe with 
the children, aged 5 and 7. Father opposed her application and wanted the children 
to remain in London. He made an application for a residence order, but indicated that 
he would not pursue this unless the mother’s plans continued to involve removal. 
The mother made allegations of sexual abuse by the father and, although she agreed 
that he should have contact, she said that it should be supervised. Munby J 
conducted an extensive review of the authorities on leave to remove and considered 
the relevance to applications for leave to remove of the no order principle.   

Held: Dawson v Wearmouth (1999) 1 FLR 629 provided authoritative guidance on 
the meaning and effect of s 1(5) (the no order principle) which placed the burden on 
the party applying for an order to make out a positive case that on the balance of 
probabilities it was in the interests of the child that the order should be made. It 
should not be made unless there was evidence establishing that the order would lead 
to an improvement from the point of view of the child’s welfare. In considering an 
application for leave to remove a child from the jurisdiction, it was the duty of the 
court to apply both s 1(1)(a) (welfare is paramount) and s 1(5) (the no order 
principle). The question for the court was whether the applicant parent had 
established that, having regard to the medium to long-term welfare of the child, and 
applying the welfare checklist ins 1(3), the child would be better off living abroad 
than living in the jurisdiction. It remained the case that the wish of the custodial 
parent to remove a child from the jurisdiction would always be a relevant factor, 
typically of very great weight.  

The court granted mother’s application but did not find that sexual abuse had been 
proved, and granted father unsupervised contact to the children, including staying 
contact, and parental responsibility. 

*** 

Re S (2001): The father made an application for contact and a prohibited steps order 
regarding two boys. The father was a British citizen. The mother was born in India 
and retained Indian nationality, but had permanent leave to remain in the UK having 
come to the UK for the marriage. The mother, who had applied for residence, also 
applied to take the children to India for a holiday. There were allegations that the 
maternal grandfather would ill-treat the boys and that the family would try to keep 
them in India. The mother offered a number of undertakings.  

Held: 
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1. Significant harm would come to the children if the mother acted dishonestly and 
did not return the children to the jurisdiction after the holiday. However, the father’s 
allegations were not made out and the mother’s intention to return was deemed 
genuine.  

2. The mother's application would therefore be granted subject to an undertaking to 
return the boys to the jurisdiction by a certain date. The mother also undertook to 
provide extensive information about the flights, accommodation in India, telephone 
numbers, copy visa applications, not to seek Indian passports or citizenship for the 
children, and seek only a short-term visa for them. Other orders were made, 
including the children being made wards of court, with a declaration made that they 
were habitually resident in England and Wales and were British citizens. The orders 
were required to be served upon the Indian High Commission & the FCO for onward 
transmission to the British High Commission in Delhi and other relevant consulates. 

*** 

Re H (2001): Father, holder of a residence order in relation to two children of 10 and 
5, applied for permission to take the children to Northern Ireland. The children 
remained with the father when the mother left the family home when they were 6 
and 2 to make a career for herself. She was successful in that endeavour, but was 
dependant on alcohol. The father gave up work to care for the children. When the 
father informed her of his plan to return to Northern Ireland, the mother applied for 
a residence order and a prohibited steps order to prevent the removal. The court 
found that the mother was a more suitable person to care for the children, subject to 
her being cured of alcoholism. The court was also concerned that the motivation of 
the father was more to do with thwarting mother’s application for residence or out 
of spite. The father had spent very little time in Northern Ireland when he was 16, 
visiting no more than annually. He had no accommodation arranged and no 
employment, although he was likely to be able to organise both. The father was 
granted interim residence, with extensive contact to the mother. At a subsequent 
hearing, it became apparent that the mother had not achieved abstinence from 
alcohol and the father was granted full residence but the mother’s application for a 
prohibited steps order was granted.   

Held: The father’s appeal was refused.  

The UK included Northern Ireland and therefore this was a case concerning internal 
relocation rather than external relocation, and as such the test to be applied was less 
stringent. There were clear policy reasons why this was so. However, even relocation 
within the UK could be highly problematic and subject to challenge by an application 
for a prohibited steps order or for the imposition of a condition to the residence 
order. In making its decision, the court should apply the welfare test. 

The decision of Munby J in Re X and Y (Leave to Remove from the Jurisdiction: No 
Order Principle) (2001) 2 FLR 118 should not be followed. It was decided just before 
Payne which was to be preferred. No order was simply not an option when faced 
with competing applications. 
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The impact on the children of being deprived of their regular contact to the mother 
would be akin to a bereavement. The effect on the mother would be devastating and 
potentially capable of tipping her back into alcoholism. This in turn would be 
devastating for the children. 

*** 

T v R (2001): In 1998, the mother removed the child from Sweden without the 
father's knowledge or consent. At that time, the father had little contact with the 
child and there was a Swedish court order in force giving the mother sole custody. 
Therefore, the removal was neither unlawful in Swedish law nor wrongful for the 
purposes of Art.3 Hague Convention. On 1st November 2000, the Court of Appeal for 
Scania and Blekinge gave the father sole custody ('the November 2000 order') and on 
28th December 2000, the Swedish Supreme Court found that there were no grounds 
to grant the mother leave to appeal against the November 2000 order. The effective 
difference between the rival contentions was that the father wanted the child's 
future to be determined by the Swedish courts whereas the mother wanted that 
future to be determined by the English courts.  

Held: 

1. The mother had taken an active part in the Swedish proceedings and it was clear 
that the Swedish courts applied substantially the same principles as the English 
courts to the issues of custody and access.  

2. In the context of the European Convention, the words 'the effects of the original 
decision' in Art.10 (1) (b) of the European Convention were a reference to the 
effects of its enforcement without delay, review or amendment by the state 
addressed.  

3. It could not be said that a move to Sweden was manifestly no longer in accordance 
with the child's welfare in the medium to long term.  

4. This was not a case in which the court would restrain the father from pursuing 
proceedings in Sweden. Even if England was the natural forum, Sweden was the 
more appropriate forum. Substantial justice would be done in both jurisdictions 
and there were no other reasons why justice required the issues of residence and 
contact to be decided in England.  

5. The court adjourned the application under the 1985 Act and the European 
Convention. The primary onus was on the mother to initiate proceedings in 
Sweden to enable the Swedish court to review the November 2000 order, because 
it was she who wanted that order to be changed. This court would not order the 
child's immediate return to Sweden until a Swedish court had had the opportunity 
to consider the case further on an inter partes basis.  

6. This court exercised its inherent jurisdiction to order, on the father's offered 
undertaking, the child's return to Sweden, but stayed that order for 28 days. 

*** 
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Re A (A Child) (2002): The parents married in April 1998 but separated soon after. 
Contact arrangements were put in place with the father. However, in July 2000, 
without consent of the father, the mother removed the child from the country to 
Nigeria. The mother returned to the United Kingdom in September 2000 but the 
child remained in Nigeria. The child was made a ward of court, and a number of 
orders were made against the mother requiring his return. Clear warnings were 
made to the mother that, if she did not comply with these requirements, she would 
be imprisoned. The mother failed to comply with the orders and sought to show that 
she did not have the finances to return the child. The judge sentenced her to ten 
months' imprisonment. The mother appealed.  

Held: 

1. The simple key to the outcome of this appeal was the clear finding made by the 
judge as to the mother's credibility. The judge found that the mother was not a 
truthful witness and she was very critical of the mother's evidence as to her 
financial circumstances. The judge simply did not accept the mother's evidence.  

2. With those findings of the judge setting the case in its proper context, this was a 
mother who was in a deliberate attempt to frustrate contact by removing the 
child from the reach of the court and the father. When subjected to due process, 
the mother effectively played games with the court and made no effort to comply 
with orders to which penal notices were attached.  

3. In those circumstances, it could not be said that ten months' imprisonment was 
excessive.  

Appeal dismissed.  

L v L (2002): Application by a mother for leave to remove her children from the UK to 
live with herself and her new husband in the USA. The children, born in 1989 and 
1990, had lived with their mother since their father left home in 1999. The mother 
remarried in 2002 and her new husband was offered advantageous employment in 
the USA. The mother wished to remove the children to live in the USA. The father 
opposed the application on the grounds that:  

- the children would miss the frequency of contact with him, and  

- since the daughter had a learning disability, the move would be 
disadvantageous to her because she was well settled in her current school in 
the UK.  

Held: 

1. The independent professional witnesses had overstated the risk inherent in the 
daughter's removal to the USA and attached insufficient weight to the role of the 
mother who had been outstanding in her care of and commitment to her 
daughter; 
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2. In the USA, step-by-step programmes would be provided for various aspects of the 
daughter's development and the facilities on offer were as good as or better than 
her present arrangements; 

3. Considering both the children's wishes and the father's opposition, the court 
concluded that the mother's proposals were in the best interests of the children.  

The mother's application was granted. The father's application for residence was 
refused.  

*** 

Re R (A Child) 2002: R was born on 16th August 1993 after her parents' relationship 
had broken down. R lived with the mother and it was agreed that there should be 
contact between R and the father. The judge had previously granted the mother 
permission to remove R permanently from the jurisdiction, subject to conditions 
provided in an undertaking dated 3rd December 2001, whereby the mother would 
allow contact between R and the father for, inter alia, three weeks during the 
summer holidays, consisting of two consecutive weeks and a further single week. The 
father submitted that he should be allowed contact for three consecutive weeks in 
August when the father's other children had their school holidays. This was refused 
and the father appealed.  

Held: 

1. The father's application to change the terms of the undertaking was made at a late 
stage. It was difficult to see how the judge's approach to the problem could be 
faulted. He was faced with a difficult decision that had to be made at short notice 
in difficult circumstances. The judge's decision, made speedily as it was, was not 
one with which the Appeal Court should interfere; 

2. Equally, the costs order should not be interfered with. While such orders were 
unusual in cases of this nature, the mother had put forward proposals that were 
acceptable to the judge and the father was now seeking to move the goalposts. 
Such costs orders were at the judge's discretion.  

Appeal dismissed.  

*** 

Re S (A Child) (2002): The mother of a child of 9 ½ appealed against an order 
imposing a condition on a residence order that she should not move to Cornwall 
where she wanted to set up home with her new partner, whom she planned to 
marry. The child had a significant disability, suffering from Dawn syndrome with 
associated heart and respiratory problems. She had a limited life span and moderate 
learning difficulties. She enjoyed regular and frequent contact with her father and 
her paternal grandmother. The family all lived in South London. Mother had always 
cherished a wish to move away from London and her housing was unsuitable. Her 
new partner, who she met when he was temporarily in London, had family in 
Cornwall and a bungalow property there. The journey between Cornwall and London 
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was approximately 7 hours by car. Expert reports emphasised the likely difficulty the 
child would have if her contact to her father was reduced in frequency and dealing 
generally with significant changes in her life. There was a difference between the 
experts. The psychologist recommended against the move, the psychiatrist did not 
give a clear recommendation but was overall more favourable to the possibility. 

Held: The Court of Appeal indicated that although it would not generally be 
appropriate to impose a condition on the holder of a residence order, as they had 
held in Re E (Residence: Imposition of Conditions) (1997) 2 FLR 638 (see above). That 
case was not, however, to be read as creating a total bar on conditions, unless there 
are doubts about the suitability of the primary carer or for some other reason it was 
necessary to keep control of the resident parent.  

‘There will however be exceptional circumstances in which conditions will have, in 
order to protect the best interest of the child, to be imposed, albeit those conditions 
will interfere with the general right to choose where to live within the United 
Kingdom. I did not intend in my judgment in Re E to exclude the possibility that an 
exceptional case might arise in which a parent against whom there is no complaint 
might nonetheless have to face some restriction of movement.’ 

The Court of Appeal also held that the same stringent tests did not apply to a parent 
seeking local relocation i.e. within the UK jurisdiction (see Re S). In local relocation 
cases, the court must be satisfied that the case was exceptional and that the absence 
of a condition would be incompatible with the welfare of the child. The present case 
was indeed truly exceptional because of the combination of the child’s disability, her 
medical problems, her limited understanding, her foreshortened life expectancy and 
the impracticalities of travel. It was a highly difficult balancing exercise on any view 
and following Re G it could not be said that the judge had got it wrong. 

*** 

Re M (A Child) (2003): Father's appeal from the dismissal of his application to vary an 
order that restricted the removal of his daughter ('M') from the jurisdiction. The 
order was made in February 2000 and restricted both parents from removing M from 
the jurisdiction without written agreement of the other parent. However, both 
parents had vetoed any proposals by the other to take M out of the country since the 
order was imposed. The father accordingly applied to vary the order. The judge 
dismissed the application and condemned the father in costs, on the basis that he 
held his application as being misconceived and a waste of time and money.  

Held: 

1. It was impossible to support the judge's conclusions, since it was clear that the 
father had never had an opportunity to give oral evidence and the hearing never 
went beyond an exchange between the judge and the father who appeared in 
person.  

2. The judge had not appreciated that there was a need to decide the wider issue of 
whether the continuing restrictions on the father were necessary and whether the 
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father had demonstrated that with the passage of time, and given his deep roots 
in London, continuing restrictions were required.  

3. The judge had failed to treat the application by the father with the consideration 
and sensitivity that his status required. Accordingly, the father had established 
that he had not received a fair hearing.  

Appeal allowed. 

*** 

Re M (A Child) (2003): As a result of the mother's addiction to drugs, the father 
applied for, and was granted, a residence order in relation to B. The father, who was 
of Israeli nationality, and who had married and had two children with an Israeli 
woman ('N'), made a subsequent application for leave to remove B permanently 
from the jurisdiction to live in Israel. In August 2001, the mother applied for an order 
prohibiting removal of B to Israel, which was supplemented by her application for a 
residence order. An order was made that the father could remove B, without any 
limit as to the time for completion of the plan, with a contact provision for the 
mother and grandmother to have two visits per year of a minimum of two weeks 
each, at the father's expense, and with the conditions that the father obtain a mirror 
order in Israel and that he put up £15,000 to ensure payment of return travel tickets 
for B in the event that his financial circumstances deteriorated. The mother 
appealed.  

Held:  

1. The deputy judge had made a number of robust findings and reached robust 
conclusions that were plainly correct. No orders were sought for N's attendance at 
court, and in those circumstances the deputy judge had a wide discretion, and had 
not exceeded that discretion.  

2. Liberty to remove B without a time limit on the exercise of the permission was 
undesirable, but the discretion would not be interfered with.  

3. Contact should be granted in the form of one visit for three weeks in the summer 
holidays and one other visit of one week.  

4. A sensible order was that £5,000 be deposited in a joint account in London in the 
names of the father and grandmother.  

5. The touchstone for imposing conditions as to security was the principle of 'all 
practicable safeguards'. There was a minimum below which the security figure 
should not go, namely a sum to allow the mother to travel to Israel to enforce the 
contact provisions.  

Mother's appeal allowed in part. Father's appeal allowed.  

*** 

Re C (Children) (2003): Mother's appeal from the refusal of her application for 
permission to leave the jurisdiction with the children and relocate to Ireland. The 
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father was enjoying good contact since the parents’ separation. The mother's 
application stated that, other than the two children, she had no family in England 
and felt unsupported and disenfranchised. She felt isolated and unhappy and sought 
to return to Ireland with the children in order to have support from her family. On 
appeal, the mother argued that whilst the judge recorded her unhappiness and 
depression, he failed to focus adequately on the impact that refusal of her 
application would have had on her and in turn upon the children.  

Held: 

1. The judge’s decision was to be criticised on the basis that he did not sufficiently 
recognise that the mother's primary case was that she was a disabled parent who 
was prevented from providing for her children what she was capable of providing, 
by virtue of her depression and isolation.  

2. In the present case, the potential impact on the mother of refusing permission, 
coupled with the fact that one of the children had a disability (Asperger ’s), 
fortified her case that she required all the support possible to enable her to 
deliver the high standard of parenting needed by that child.  

3. The judge had failed to undertake the crucial assessment of the effect refusing the 
mother's application would have on her future psychological and emotional 
stability.  

Appeal allowed. 

*** 

Re C [2003]: The mother of two boys aged 11 and 8 applied to take them out of the 
jurisdiction to Singapore. She was from Singapore and the father was English. The 
parents had met in Singapore and mother had moved to England to marry the father.  
Mother was born and brought up in Singapore and her parents and siblings still lived 
there. The children had always lived in England and did not speak any Chinese. They 
were, however, acutely aware of the mother’s unhappiness and desire to go to 
Singapore and somewhat resentful of their father for leaving the family home on the 
breakdown of the marriage and towards his girlfriend. The father had accepted on 
separation that the boys, then aged 7 and 5 should live with their mother. He had 
enjoyed extensive contact and they had a strong attachment to him. 

Held: Before an application for leave to remove would be granted, it had to be shown 
that it was genuine (and not motivated by an inappropriate and selfish desire) and 
practical. However, it did not follow that all applications which met this test would 
automatically be granted. The court had to assess whether the granting of the 
application would best promote the welfare of the children taking into account the 
criteria in the welfare checklist. If the court concluded that a refusal of the 
application would be likely to have a detrimental effect on the care that the primary 
carer would give, then that harm would usually outweigh the likelihood of harm 
flowing from other aspects of the proposed move because of the importance of 
promoting happiness and stability in the home.  Usually, the harm that was likely to 
flow from a reduction in contact to the non-residential parent as a result of the move 
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would not found a conclusion that the welfare of the child would be best promoted 
by refusing an application by the residential parent to take the child abroad. 

After a careful analysis of the facts of this case, the court concluded that the mother 
should be allowed to go to Singapore (with mother undertaking to put mirror orders 
in place as to contact). Although the court invited her to consider seriously whether 
it was in fact the right thing to do, its overall conclusion was that unless she was so 
persuaded the balance of harm likely to flow from her unhappiness in being forced to 
remain was such that she should be allowed to leave. 

*** 

Re B (Children) Re S (2003): Appeals from two separate decisions refusing the 
appellant mothers' applications for leave to relocate to another country. In both 
cases, the mothers had been refused the right to remove the child from the 
jurisdiction, and both appeals centred around the mothers' recent and committed 
relationships with men based in another jurisdiction.    

Held: The Court of Appeal quoted the dicta of Griffiths LJ in Chamberlain v De La 
Mare (set out above) with approval. 

a. A mother's attachment and commitment to a man whose employment required 
him to live in another jurisdiction could be a decisive factor in the determination 
of a relocation application.  

b. It was necessary to extend the judgment of Dame Butler-Sloss P in Payne v Payne 
(2001) EWCA Civ 166 so that where a mother cares, or proposes to care for a child 
within a new family, the impact of refusal of a relocation application on the new 
family and on the stepfather must be carefully evaluated.  

c. In the case of B, the judge's approach was plainly erroneous. The judge had no 
basis for speculating that the relationship was transient.  

d. In relation to the case of S, every authority stressed the importance of evaluating 
the impact of a refusal upon the mother's emotional and psychological well-being. 
The emotional and psychological reactions of S's mother to a refusal were not set 
out in her statements but she gave oral evidence in Court that refusal would have 
a devastating impact and would prevent her parenting S to the best of her ability.  

Appeals allowed.  

*** 

Re Y (2004): Mother was from the US and came to Wales to study. She married the 
father and had a child (aged 5 ½ at the hearing) but they later divorced. The parents 
agreed to share care, and the child’s time was divided almost equally between them. 
The child was educated at a Welsh school and was bilingual. Mother applied to take 
the child with her to the US on the grounds that she was isolated and wished to 
return to be near her family.   
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Held: The mother’s application was refused. The exceptional features of the case in 
that the child lived with each parent on an equal footing meant it fell outside the 
principles of Payne and the court focussed on an examination of the welfare 
checklist. The mother’s plans were genuine and reasonable and she would be caused 
distress by refusal but the cost to the child of allowing her to move with him was too 
high in terms of major disruption and loss. 

*** 

B v B (2004): Mother made an application for permission to remove a 6 year old to 
Australia. This application was withdrawn 3 months later and then reissued.  
Eventually, mother also withdrew the second application but indicated that she was 
planning to move to Newcastle. The court made a residence order in her favour, but 
imposed a condition that she should not move out of the area bounded by the A4, 
M25 and A3. The court was concerned about the practical difficulties of contact 
(which would depend on mother ensuring the child got on an aeroplane, the 
mother’s hostility to contact, the misleading evidence the mother had given to the 
court and the inappropriateness of changing the child’s school. The mother had no 
connections to Newcastle, save for a casual friendship made on holiday, no real 
knowledge of the area (she had made one visit) and a business based near to her 
present home with no clear plan for establishing a similar business in Newcastle. 
Once she became aware that the court was against her plan she gave evidence that 
she would move to Devon or Cornwall where she had no links whatsoever. The court 
was left with the impression that the mother’s main objective was to find a way to 
reduce, if not delete entirely, the amount of contact.  The court considered this to be 
a highly exceptional case and refused permission. 

*** 

Re A (A Child) (2004): A mother wished to take her child to South Africa for two 
years. Father had parental responsibility and the child spent two nights a week with 
him. Mother was a scientist employed by a university as a research assistant. The 
temporary relocation was required by her contract: if she did not go she would be 
dismissed, if she did go she would be likely to achieve a PhD. The trial judge declined 
her application for permission to remove, and whilst acknowledging that the case 
involved an application for temporary not permanent removal, nonetheless applied 
the principles of Payne to the case. 

Held: The principles in Payne were not automatically to be applied in considering an 
application for temporary removal. In this particular case, the judge had put too 
much weight on the impact on contact by approaching it as if the removal would be 
permanent. The impact of refusal on the mother’s career prospects was significant. 

*** 

Re S (Children) (2005): The mother sought to relocate to Spain with the children. She 
was the main carer. The marriage had been relatively short and the mother had 
moved to live to an area of the country she was unconnected, with except for the 
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marriage. Mother’s mother and brother lived in Spain and she wished to join them. 
The father objected to the move, arguing that it would have a negative impact on his 
contact rights for financial reasons. The judge found that the mother’s motives for 
wanting to move were genuine and plausible and rejected the father’s arguments on 
costs as unsupported by evidence. However, he dismissed mother’s application on 
the basis that mother was not bound to go but wished to do so as a life style choice. 

Held: Mother’s wish to move to join her family was natural and understandable, and 
the Payne principles should be applied. Even were the mother’s wish purely 
motivated by a wish to change life styles, it did not mean that the Payne principles 
should not be applied. Given the surrounding facts found by the trial judge, the 
mother’s application should have been allowed. The court also commented that 
cases involving applications for the removal of children from the jurisdiction should 
not usually be listed before recorders or part-time Judges but reserved if possible to 
the designated circuit judge. 

*** 

R v R (2005): The mother of two children aged 2 and 3 applied for permission to take 
them to live with her in France. Mother had been born and raised in England but was 
half French and spoke fluent French. She had some family living in France, though 
her immediate family lived in England. Mother argued that her application was 
analogous to applying to return to her country of birth. The court rejected this and 
refused the mother’s application. Mother had never lived in France, her relationship 
with her French family was not particularly close, the children did not speak French. 
Her plans were not thorough or comprehensive. Because of her emotional profile 
she was just as likely to become disillusioned with life in France. She was emotionally 
unstable and needed to undergo psychotherapy. If the children were moved to 
France, they would lose the valuable advantage of having their father close at hand 
and the ability they had in England to have mid-week contact. Commuting for 
contact at weekends would be very tiring. They would lose out on the relationship 
they had with both sets of grandparents. 

*** 

Re G (Children) (2005): An Argentinian mother applied to take her children to 
Argentina permanently. The father had previously sought and obtained a contact 
order and a prohibited steps order preventing the mother from removing the 
children (in 2002). Following a visit in 2004 to Argentina by mother and the children, 
he applied again for a PSO. The court at first instance refused the mother’s 
application, the judge holding that mother would be disappointed but not so 
distressed as to cause emotional harm or psychiatric damage to her. 

Held: The judge had erred in assessing the emotional impact on the mother who had 
not given any evidence as to the impact on her of the application being refused. The 
judge was elevating an expression of hope as to the mother’s fortitude into evidence-
based reasoning. The Court of Appeal granted mother’s application subject to 
consequential issues being agreed between the parties or in default of agreement 
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being decided by the court (the CA did not order a retrial since neither party was 
publicly funded). 

*** 

Re B (2005): Mother applied for permission to move the children of 8 and 6 ½ to 
Australia, where she had immediate family (mother and brother) and had spent two 
years living there earlier. Father was having gradually increasing contact following 
separation. The mother’s case was that the move was of great emotional significance 
to her and she claimed she would not cope if permission was refused. The judge 
nonetheless refused her application, being concerned that she would not offer 
contact over and above that which was required by court order and that she could 
not deal with the hypothetical question about what she would do if the children 
failed to settle. 

Held: The appeal was allowed and the case remitted for rehearing. The judge had 
failed to assess adequately the impact on the mother and her husband of the refusal 
and to balance that against the inevitable loss of the regular and frequent contact 
with the children’s father. It was important to give great weight to the emotional and 
psychological well-being of the carer. It was not sufficient merely to take note of it. A 
failure to offer contact over and above a court order was not as a general rule a 
relevant consideration nor was mother’s difficulty in dealing with the hypothetical 
situation of the children not settling. There was no difference in principle between a 
'lifestyle' case (one in which the reason for relocation was a desire to improve general 
living conditions) and other types of case, such as where a foreign national wished to 
return to their country of origin. The same principles should be applied to the facts of 
each case: the judge must assess the applicant’s reasons for wanting to move and 
bring it into the balance. The balance between harm to the primary carer and harm 
to the relationship with the father was a fine one but needed to be re-evaluated at a 
rehearing. 

*** 

Re B (Children) (2005): The trial judge granted an application by the father for 
permission to remove the children to Dubai. After their parents’ separation, the 
children had lived with their mother in England. Both parents had links with Dubai, 
the mother had strong links with Holland and wished to take the children to live 
there. The judge found that both parents were capable of meeting the children’s 
needs. Both parents were in new relationships, mother’s relationship if not 
successful, would leave her without a home in Holland. The judge declined to apply 
Payne to the case. 

Held: The judge was entitled to disregard Payne in this case. Payne concerned a 
mother who wanted to relocate to safeguard her own emotional and psychological 
well-being. Effectively, in this case the court was being asked to decide which 
jurisdiction would best advance the welfare of the children. It was a finely balanced 
case and the judge had recorded the competing considerations: it was not possible to 
say that he was wrong. 
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*** 

H (Mother) v F (Father) (2006): Mother applied to take her 9 year old son to Jamaica. 
Both parents had parental responsibility.  The child lived with mother and had regular 
contact to father. Mother was a qualified social worker but did not work because she 
looked after the child full-time. She was on benefits. She wanted to return to Jamaica 
with her father to run a bed & breakfast business in a property he owned. 

Held: Although the mother was genuine in her proposals, they were unrealistic and 
speculative in terms of income and benefit to her family. The business was only likely 
to achieve limited income at best. By contrast, mother was perfectly capable of 
working in the UK where she would be likely to earn more. Mother was not seeking 
to return to the heart of her family following the termination of a foreign 
relationship: she had lived in the UK a very long time and said she would remain in 
the UK if her application to take the child was refused. The court was concerned that 
mother was capable of acting irrationally and might make contact difficult in future. 
The father had an important role in the child’s life and this bond would be severed. 
Overall, applying Payne, the application was refused. 

*** 

Re W (2005): Father, as primary carer, was granted permission to take the child to 
Australia. He and the mother had separated because of a deterioration in mother’s 
mental health, and since 2003 the mother had only had indirect contact.   

Held: The judge was correct to grant the application – the father had wanted to 
emigrate for several years, and the reality was that the relationship with the mother 
was only very limited. 

*** 

Re D (2005): Mother appealed against an order made granting permission to father 
to take two children aged nearly 9 and 8 to Australia. The mother had a third child by 
a different father, who was aged 3, in respect of whom the judge had made a care 
order approving an adoption care plan. By the time the appeal was heard, the 
children had already left the UK. Findings of fact in relation to the threshold criteria a 
year previously. The expert and professional evidence unanimously recommended 
that the elder children should live with their father. He had managed to re-establish a 
relationship with them following a long period in which mother had frustrated their 
relationship. Mother apparently could not contemplate contact with the children if 
they were to go to Australia. The Court of Appeal could see no argument for 
disturbing the judge’s decision. The appeal was also disallowed in relation to the 
youngest child.  Mother had taken the bizarre stance before the judge that if she 
could not have the eldest children she abandoned any attempt to argue for a 
reunification with the youngest. However, she still had the opportunity to revisit this 
as the case continued with a hearing listed to deal with a freeing application. 

*** 
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AM v AM Sub Nom Re A (2006): Mother applied for permission to take her 9 year old 
son to Holland. Mother and father were previously married and Iraqi nationals and 
Shia Muslims. Mother’s new husband lived in Holland and cared for his parents who 
were unwell. Mother’s brothers also lived there and she had no family in the UK. The 
father had an important role in his own group of families in Iraq and was likely to 
succeed his own father as head, and his son in turn would succeed him. There was 
much hostility between the parents and problems over contact (mother had at one 
point deceived the father about the child’s whereabouts and mislead the court when 
giving an undertaking). The child said he wished to live with mother in Holland and 
that the father was negative about the mother during contact. The father argued that 
the child should be with him, amongst other reasons, for the purpose of religious 
upbringing and to secure his future position in the family and suggested that the 
son’s expressed wishes were not genuine. 

Held: Mother’s application should be granted. Religious upbringing could be secured 
during extensive periods of contact during the year even if not frequent. According to 
expert evidence, the child’s future position in the family had already been lost as he 
had not been in the care of his father for some time.  Mother’s desire to go abroad 
was genuinely motivated and well-reasoned. She supported contact continuing, 
notwithstanding the history. The negative remarks to the child about her, if they 
continued, would be likely to cause an emotional rift with the father, such that it 
might be in his interests for contact to be less frequent. A refusal of the application 
would only inflame the hostility between the parents. 

*** 

Re A-M (2006): Father applied for permission to appeal against an order in the 
reported case of AM v AM granting mother permission to take the parties’ 9 year old 
son to live with her in Holland and making orders about his contact. Both parents 
were Iraqi nationals. Mother was in a permanent relationship with a man who lived 
in Holland and with whom she had a child and she had a substantial number of 
relatives in Holland and none in England. Father’s arguments were that it was not in 
the child’s interests to be educated in Holland where he would have first to learn 
Dutch, that mother’s motivation was to undermine his relationship with the child, 
that the judge had ignored the cultural aspect of the child’s needs as a Muslim boy 
for intensive religious and cultural instruction by his father, and that the child would 
be excluded from his expected future role as mantle head of the family if he did not 
live with the father. The evidence of the CAFCASS Officer was that the child wished to 
go to live with mother and her new partner and was distressed by the father’s open 
hostility about the mother. The Court of Appeal could find no basis on which to 
disturb the judgement and permission to appeal was refused. 

*** 

Re N (Leave to remove: holiday) (2006): Mother applied for permission to remove 
her son to Turkey on a permanent basis which was refused. She made a subsidiary 
application for permission to send the child to Slovakia for a holiday with the 
maternal grandmother. She had taken the child there before and he had enjoyed the 



53 

 

visit. She said she could not go with him because of work difficulties and proposed 
that he should travel unaccompanied. He did not speak the local language and would 
have to change planes. He would not be able to communicate easily with his 
Slovakian family. The judge refused permission, being concerned at the application 
coming on the back of the application for permanent removal and in light of the 
father’s concerns about the mother’s trustworthiness. 

Held: The judge had been wrong to place so much weight on the timing of the 
application which had simply been an expediency to save costs. He was also wrong to 
focus so much on the concerns of the father and not enough on the value to the 
child of the holiday with family to a place which was a signatory to the Hague 
Convention. However, the order which would be substituted for that of the judge 
would give permission for the child to go abroad with effect from the following 
summer when the child would be just over 11. The court made reference to the 
possible argument, which the mother had not in fact relied on, to the effect that 
permission might not have been needed to sanction arrangements made by the 
primary carer for a child to take a holiday unaccompanied. 

*** 

Re H (2007): Father applied for permission to appeal against an order allowing a 
mother to take the parties’ 8 year old son to New Zealand. Mother had remarried 
and had a child with her new husband, who was from New Zealand and whom 
mother had met while he was working temporarily in London. The mother herself 
was American and had no real connection in the UK, apart from in respect of father.  
In granting the order, the court had also ordered a pattern of contact involving 11 
weeks a year which the court found that father who was self-employed was likely to 
be able to sustain both in terms of time and money. By the time of the permission 
hearing mother and child had already left for New Zealand, father not having applied 
for a stay. The evidence before the judge indicated that the move was well thought-
through, intended to be made for proper reasons and that the mother and her 
husband would have the benefit of his close family network. The CAFCASS officer 
supported the move. The child & adolescent psychiatrist was more equivocal and 
certainly underlined the detriment to the child arising from the disruption to contact, 
though he also said that the relationship would be likely to survive that disruption 
and pointed out that if permission were refused the child himself who was also 
somewhat equivocal might blame himself for the consequential strain and distress of 
the mother. The father raised concerns that it would be detrimental to the child to 
interrupt his education and uproot him from his friends but his principal concern was 
as to the disruption of their relationship. The Court of Appeal could find no reason to 
criticise the judge and refused father permission to appeal. 

*** 

Re H (2007): Mother applied for permission to appeal against the refusal by the judge 
of her application for permission to take the parties’ 8 year old son to live in New 
Zealand. Mother had a new partner and they wished to move to New Zealand. The 
Judge was satisfied that her plans were thoroughly researched. The father and his 
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family had a particularly close relationship with his son and they spoke on the 
telephone daily and enjoyed regular contact. There was no issue about residence 
itself in that mother indicated that if she was refused permission she would stay in 
the UK and care for the child rather than relinquish him to the father.  Father was 
employed and only entitled to 29 days holiday a year plus bank holidays. The 
CAFCASS officer’s evidence illustrated the child’s vivid anxiety about the prospect of 
permanent removal and consequent reduction in his engagement in the family life of 
his father and father’s family. The judge found that the mother’s proposals did not 
have the ‘ordinary characteristic’ of family life that had been established post-
separation. It was argued for the mother that the judge’s reasoning would suggest 
that any mother whose application could be classified as ‘pure emigration’ would fail. 
The Court of Appeal rejected this argument, whilst noting that:  

’In an emigration case, the burden on the applicant is inevitably augmented, since she 
does not have a powerful emotional and psychological attachment to the country of 
destination. But that is not to say that there will not be pure emigration cases where 
the applicant will succeed. There may be cases where the motivation of the father is 
demonstrated to be malign. There may be cases where the attachment of the child to 
the father is weak. There may be cases where the pre-existing contact regime has 
been sporadic or unsatisfactory. There may be cases in which a mature child is 
equally as ardent as the primary carer in seeking to emigrate. All these cases must, 
inevitably, turn on their own facts.’  Permission to appeal was refused. 

*** 

JC v CS (2007): The mother applied to take her child of 3 to Australia where she was 
born. She had lived for 6 years in the UK, where she met the father and they had a 
child. The father at first agreed to the planned move, then opposed it, but ultimately 
limited his opposition to saying that the mother should not go until the child had 
finished a year at pre-school, over a year after the hearing. The mother had 
completed a year of a sports science degree in the UK, but put her studies on hold in 
order to care for the child and deal with the court case. The delay in advancing her 
planned moved to Australia would delay the completion of her degree course and 
subsequent hope of employment further. There was clear evidence including that of 
the CAFCASS officer of the damaging impact on her and therefore on the child if her 
plans continued to be frustrated.  She was flat and depressed, if not clinically.  Her life 
was on hold and she was keen to return to Brisbane, where she had long-standing 
friends, and a sister and uncle from whom she could expect considerable practical 
support. By the time of the hearing she had demonstrated that her plans were well 
thought through. The father’s argument for delaying her departure was that it would 
ensure a deeper bond between him and his family and the child. He was also 
concerned that the mother would stop contact in Australia from working. Whilst 
these fears were genuinely held they were not well-founded. The court accepted that 
the mother was genuine in her commitment to ensure that contact would take place 
and her application was granted with immediate effect. 

*** 
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Re J (2007): The facts of this case were complex and unusual. There were five 
children of the family, two of whom were over 18, one living with the mother and 
one with the father. There was a deep rift between the two households. The 
youngest child lived with mother and had contact with her father. The other two 
children lived with the father and refused to have contact with mother. The father 
wished to move with the children to Bulgaria. At the hearing he conceded that the 
youngest child should remain with her mother. His case was that he was in dire 
financial straits, effectively bankrupt and needed to move to Bulgaria where he had 
employment. In addition, his parents, who had been supporting his family financially 
in the UK were no longer willing to do so, and wished themselves to move to Bulgaria 
where they had bought a house big enough for father and the children to live 
together with them. Mother was concerned about the involvement in the father’s life 
of a woman with whom she believed he was having a relationship and who she felt 
had an unhealthy influence on the family. The guardian had requested that the court 
adjourn the case in order that she could assess matters further: this was supported 
by the expert. In fact, by the time the case was heard by the Court of Appeal, despite 
the speed with which this happened, father and the children had moved and one of 
the children had expressed great relief that the case was over and that he had been 
able to go. 

Held: The Court of Appeal refused the mother’s appeal. The judge had opted for the 
only possible outcome in allowing the relocation application in light of the realities of 
father’s financial situation and the disconnection between the children and their 
mother. The discipline in Payne hardly applied, but in so far as the principles from 
that case were relevant they supported the judge’s conclusions. The judge had given 
adequate reasons for his departure from the recommendations of the guardian and 
the expert but by the time of the appeal hearing it was clear that the children had 
settled and welcomed the move. 

*** 

Re G (Children) (2006): This case concerned two children aged 7 and 5, who had 
been born to a lesbian couple as a result of artificial insemination. CG was the 
biological mother.  The other parent, CW also had a son from a previous relationship, 
also conceived by donor insemination. The relationship ended in 2002 and, by the 
time of the hearing, both parties were in new relationships. CW applied for contact 
and shared residence post-separation. A good pattern of staying contact was 
established. At the hearing of CW’s application, CG indicated to the court that she 
wished to move with the child to Cornwall. The CAFCASS officer recommended 
against this and was concerned, as was the court, that the move was in part designed 
to undermine contact. The judge rejected the idea of shared residence because of 
the hostility between the parties, but made orders for extensive contact to CW and 
imposed a condition on CG’s residence order that she continue to live in Leicester.  
CW appealed to the Court of Appeal (see Re G (Residence: Same-Sex Partner) [2005] 
2 FLR 957), which substituted a shared residence order for the sole residence order. 
CG then sought agreement to the move to Cornwall through solicitors but it was not 
forthcoming. Despite this and in clear breach of the order, she and her partner took 
the child to Cornwall without warning, and applications under the FLA 1986 had to 
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be obtained to trace the child’s whereabouts. CG applied for the residence restriction 
to be lifted; CW asked the court to reverse the time division between the households 
under the shared residence order. Contact arrangements were restored and adhered 
to on an interim basis. A different CAFCASS Officer who had forged a reasonably good 
relationship with both parties gave evidence. He recommended that notwithstanding 
CG’s behaviour, the child should stay with her and a family assistance order should be 
made. He was concerned by CG’s live evidence but still recommended on balance 
that the child should stay with the biological mother who had always been the main 
carer. The High Court judge disagreed with this recommendation, particularly 
because she did not think that CG would maintain contact at a level which would 
promote the essential close relationship to CW. The Court of Appeal upheld this 
decision. CG’s argument to the House of Lords was that insufficient account had been 
taken of the role of CG as both biological and psychological parent.   

Held: Baroness Hale conducted an analysis on biological parents both pre and post-
Children Act 1989 in the context of the changing nature of family life. The HL 
concluded that the lower courts had allowed themselves to be distracted by the 
unusual factual context of the case and had placed insufficient emphasis on the 
importance of the role of biological and psychological parent which were both 
fulfilled by CG (though this did not mean that biological parenting raised a 
presumption in favour of the biological parent). Secondly, the fact was that CG, 
despite her previously reprehensible behaviour, was maintaining the important 
relationship with CW through contact and therefore there was not a good enough 
reason to change the child’s living arrangements.      

*** 

Re B (Leave to remove) (2007): The mother, a lesbian, was in a relationship with the 
father’s sister and agreed with him that he would donate sperm to enable her to 
have a child. Father was a homosexual. There was no clear agreement between them 
about the ongoing role the father would play in the child’s life, which gave rise to 
lengthy and acrimonious proceedings from 2001, involving some 20 court hearings 
and resulting in the termination of each parent’s prior relationship.  At one point, the 
mother went to the New Mexico, US (where her mother and brother lived in Miami 
and Washington respectively) with the child, on one occasion in defiance of a court 
order, and she made allegations of sexual abuse by the father. Contact had taken 
place but it was fraught with difficulties and accusations on each side. Mother said 
she wished to go to the US because of her mother’s declining health and the better 
prospects of employment and a specific job offer for well-paid work.  She had located 
a school for the child and was offering staying contact in the UK and in the US if 
father were to travel. The contact offered in the US was greater than that which was 
happening in the UK at the time of the hearing. 

Held: The court held that either refusing or allowing mother’s application would 
cause problems for the child but the better course was to allow the mother’s 
application. The court accepted that the mother had moved on from her earlier 
hostility, her reasons for going were genuine and her practical plans were well 
thought through. Refusing her application would be devastating for her and would 
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adversely affect her ability to care for the child. Continuing litigation in the UK would 
be detrimental to the child and this was decisive.  Contact was more likely to flourish 
if the application were allowed. The court required the making of mirror orders and 
the giving of undertakings and the retention in the UK of some of the mother’s funds 
for a period of time to secure contact. 

*** 

Re MK (2007): The mother was Brazilian and met the father while spending time in 
the UK. The child was born in 2004. When the relationship ended, the mother sought 
father’s agreement to her plan to return to Brazil with the child, but he would not 
agree. Both parents made applications to the High Court, where the judge refused 
the mother’s application for permission to leave. The judge was not satisfied as to 
the practicability of the mother’s proposals, and found her evidence as to her ability 
to practise law in Brazil to be misleading. The court also accepted the apparent 
suggestion in the evidence of the CAFCASS officer that the mother would not be 
devastated by a refusal (the mother’s own evidence with limited medical support was 
that she would be). A shared residence order was made, though the child would be 
with the mother for the majority of time. 

Held: Mother’s appeal allowed. On the facts, the judge should not have made 
findings against the mother on her ability to work in Brazil and should have given her 
an opportunity to deal with her concerns and was wrong to find any support for her 
view that mother would not be adversely impacted by refusal from the evidence of 
CAFCASS. There was no foundation for her concerns about the mother’s proposed 
arrangements. The court had failed to give sufficient weight to the fact that ongoing 
contact could be ensured by means of mirror orders in Brazil. The Court of Appeal felt 
able to substitute its own decision for that of the Judge and allowed the mother’s 
application in principle but remitted the case for further consideration of the 
conditions which should be imposed to secure contact. 

*** 

Re H (2007): Mother and father, who had met through the internet, had a daughter 
of 6. They separated and mother began a relationship with another man she met 
through the internet, and they married. The mother was from North Carolina and 
wished to relocate there. It was not clear at the time of the hearing or the appeal 
whether he would be given permission to live in the US. Mother’s mother and twin 
sister lived in North Carolina. The mother’s home in the UK was in Yorkshire and 
father’s in Bristol. Father travelled to have contact every weekend. Father had 
another child with his new partner and there were step-children. The paternal 
grandparents also had a close relationship with the child. The judge refused 
permission to the mother and categorised the case as a ‘lifestyle choice’ case.   

Held: The Court of Appeal upheld the judge’s decision and disallowed the mother’s 
appeal. They agreed that the judge was wrong to categorise the case as a ‘lifestyle 
choice’ case, but his underlying reasoning was sound. He was not convinced that the 
mother would settle in the US on the evidence as to her personality and he was 
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entitled to reach that conclusion. The mother would cope with a refusal and was 
having to contemplate in any event that her plans might be frustrated if her husband 
were refused entry. The Court flagged up that the position might change in future 
when the child was old enough to express her own views.  

 

 

Appendix 

Father’s permission to remove 

Pursuant to the Children Act 1989 Section 13(1)(b), I (name and address), being a 
person with parental responsibility for the child (name and date of birth of child), 
consent to the removal of the said child from the United Kingdom. 

I give my consent upon the basis that the following matters are agreed:  

(set out any terms that are agreed; e.g. the duration of the removal from the 
jurisdiction, where the child will go, the contact arrangements, etc.) 

Signed: 

Dated: 

*** 


