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Foreword 

This document is intended to be a guide to a basic understanding of the law and how to 
apply the practice to your own situations. It has been written with the purpose of 
assisting people currently engaged in a lawsuit - a litigant, and those dealing with a legal 
matter by themselves. The information provided can be no more than of a general 
nature, and although every care has been taken to ensure that it is correct we cannot be 
responsible for any action taken as a result of using this guide. ‘The Law Guide’ is 
educational in nature and does not constitute a definitive or complete statement of the 
law. It must not be used as legal advice as the information provided may not relate to 
the individual circumstances of any case. You should always consider the need to gain 
relevant advice on your specific legal matter before taking any action.  

We hope that this book will prove useful and help answer many of your questions. 
Please send us your comments and any suggestions to the email address below. The 
author and lawyers at Legal-Zone will be happy to provide any further help and advice 
needed and can be contacted through the website at www.legal-zone.co.uk 

http://www.legal-zone.co.uk/
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The law of mortgages 

The English law of land mortgages is notoriously complex. It is not necessary to try and 
explain it here, as our purpose is simply to help borrowers and their families keep 
possession of their homes during difficult times and to use the law to oppose the might 
of the lending institutions. 

We are dealing here only with ‘regulated mortgages’. These are where the lender has 
taken a first charge over a property, in which at least 40% is used for residential 
purposes. This will exclude: 

 secured Consumer Credit Act loans 

 buy to let and other secured investment loans 

 no interest home purchase loans, aka home purchase plans 

 all monies charges 

 applications for orders for sale by creditors with charging orders 

 applications for orders for sale by trustees in bankruptcy. 

Although the law applying to mortgages may be complex, the idea of a mortgage is not. 
A mortgage is simply a loan of money secured on property. Invariably, the terms of this 
loan agreement have been set out by the mortgage lender, and the borrower, on 
agreeing them, has had no say. Fortunately, the harshness of these terms is subject to 
legal scrutiny. 

The terms of the loan will give the lender rights over the mortgaged property, if the 
borrower does not comply with his or her obligations as set out in the mortgage 
agreement. You will have been given a copy of the loan agreement when you took out 
your mortgage, but a further copy must be provided if you request it from the lender. 
Ask also for all documents relevant to the loan. 

The most obvious term of the loan, and that which concerns most people, is the right of 
the lender to take possession of the property and sell it if the mortgage repayments are 
not made when due. They must, however, first obtain an order from the court before 
they are able to do this. 

Once the lender has an order for possession of the mortgaged property, they are 
entitled to sell the property in order to recover the money owed and outstanding to 
repay the mortgage. You as the borrower will remain the legal owner of the property 
and holder of the legal estate, but the lender will be able to sell as mortgagee in 
possession. 



5 

 

The mortgage agreement will also give the lender additional contractual powers in the 
event of default by other borrower. These will include payment by the borrower of the 
lender’s legal costs and expenses in enforcing the security and obtaining an order for 
sale. Therefore, the cost of obtaining an order for possession and selling the property 
will be added to the loan and become payable by you. It will be deducted from any 
money due to you following sale and repayment of the mortgage and costs of sale. 

Unless the mortgage agreement specifically requires it, notice of proceedings for 
possession need not be given, although it is the usual practice for a number of warning 
letters to be sent by a lender. It is no defence, however, if these warning letters are not 
sent and no warning is given. In law, the lender has an immediate right to possession of 
the mortgage property if the terms of the mortgage loan are not complied with.  

The court, when considering an application by a lender for an order of possession, 
unfortunately only has limited powers to prevent the lender from obtaining possession 
or to delay this repossession. It is, however, for the lender to prove the arrears, and if 
these have been paid by the time of the hearing, the application for possession must be 
refused. You could, however, have to pay the costs of the application which will be 
added to the loan. However, Financial Services Authority rules provide that lenders must 
not apply arrears charges where an agreement is in place to repay arrears. Any 
payments by the borrower must be applied first to clearing missed monthly payments 
rather than arrears charges.  

Lenders must comply with a protocol laid down by the courts and incorporated into the 
Civil Procedure Rules. The requirements of this protocol are set out in the Appendix 
below. 

If you can show that the protocol hasn’t been followed, the judge may adjourn or stay 
the proceedings so that the protocol can be complied with.  

Even if you are being threatened with imminent eviction, take time to assess your 
situation and research your rights and options. Be wary of anyone who offers a quick 
solution, it may come at a high price and you may find yourself in worse trouble a little 
further down the line. 

There are a host of websites from people offering to save homeowners from possession. 
They are often marketing tools for commercial lending companies, property developers 
or debt management companies, and so they will not necessarily present options fully 
and fairly. 

Most people feel emotionally attached to their home, but you should consider if it really 
makes sense to keep it. If you want to sell or accept that you cannot afford to keep the 
house, but there is negative equity and your lender does not agree, there is a High Court 
procedure you can use for getting permission to sell. You will still be liable however for 
any difference between the sale proceeds and the mortgage. 
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Don’t just hand back the keys, you will almost always get a better price if you sell the 
property yourself. You should always speak and discuss matters with the lender, but 
don’t be pressured into making financial promises you can’t keep. Your lender may use 
them as evidence of your unreliability, if they later take court proceedings. 

If you are served with possession proceedings, always acknowledge these and fill in the 
response pack provided by the court. 

 

 

The court’s powers in possession proceedings 

Judges are used to dealing with unrepresented homeowners and will generally want to 
avoid making someone homeless. They can only act within the law and have to balance 
the lender’s legal right to recover the money and interest they are owed against your 
right to a fair hearing and to be treated fairly by the lender. 

The court has an inherent discretion to grant an adjournment of an application for 
possession so as to allow a default to be remedied. This will only be for a short time, 
however, say for six weeks at the maximum. Where there is a real prospect that arrears 
can be paid off during this time, it is highly likely that the court will give a borrower this 
opportunity. If there is no prospect of the arrears being paid and no realistic offer can be 
made, it has to be accepted that an immediate possession order is likely to be made. 

Possession will, however, only be granted when it is sought bona fide and reasonably for 
the purpose of enforcing the security, and then only subject to such conditions as the 
court thinks fit to impose. This gives the opportunity for borrowers to argue that there is 
some other method of enforcing payment of arrears such as, for example, a voluntarily 
attachment of earnings order. Where this is available, there can then be no need for the 
property to be sold to pay off the arrears. This is only likely to apply, however, in cases 
where the lender’s capital is not at risk, because there is plenty of equity in the property. 
 
The Administration of Justice Act sets out the court’s principal powers to assist 
borrowers who are in default with their mortgage repayments. The Act only applies to 
residential property.  

Section 36 provides that: 

‘…If it appears to the court that, in the event of it exercising the power, the borrower is 
likely to be able within a reasonable period to pay any sum due under the mortgage or to 
remedy a default consisting of a breach of any other obligation arising by virtue of the 
mortgage, the court may adjourn the proceedings; or on giving judgement, or making an 
order for delivery of possession, or at any time before execution of such judgement or 
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order … stay or suspend execution of the judgement or order, or postpone the date for 
delivery of possession for such periods or period as the court thinks reasonable. Any order 
so made may be made subject to such conditions with regard to payment by the 
borrower of any sum secured by the mortgage or the remedying of any default as the 
court thinks fit.’  

The consequence of this is that, before the court will exercise its powers to stay or 
suspend an order for possession, it must appear to the court not only that the borrower 
is likely to be able to pay off the arrears within a reasonable period, but also that during 
this period the borrower will be able to make the payments which will fall due during 
this period.  

Therefore, the borrower must be able to show that he can resume payment of the 
current instalments plus making regular repayments towards the arrears, so that at the 
end of the reasonable period determined by the court, the arrears will have been 
discharged.  

The question therefore arises as to what is a 'reasonable period' for paying off the 
arrears. In deciding this, the court will bear in mind the rights and obligations of both 
parties, including the lender’s right to recover the money loaned. The circumstances and 
history of the mortgage events leading to the default and in particular the borrower’s 
current financial circumstances will all be highly relevant. 

The practices of different courts can vary, but guidelines have been laid down by the 
Court of Appeal. They held that, when deciding what a reasonable period is, the court 
should take account of the whole of the remaining part of the original term of the 
mortgage period, and pose the question: 'would it be possible for the borrower to 
maintain payment of the arrears by instalments over that period?’.  

They listed a number of the relevant consideration as being: 

• how much can the borrower reasonably afford to pay, both now and in the future?  

• if the borrower has a temporary difficulty in meeting his obligations, how long is the 
difficulty likely to last? 

• what was the reason for the arrears which have accumulated?  

• how much remains of the original term? 

It was also made clear that the existence of equity in the property to show that the 
lender is not at risk is a significant factor in determining whether the court will exercise 
its discretion in the borrower's favour. 

It is a good idea to clarify with the lender before a hearing whether it accepts that there 
is equity in the property and whether they accept that they are not at risk of losing their 
money if the property is not immediately sold. Where there is little or no equity, it can 
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be argued that the lender’s interests are better served by delaying possession where 
there is some prospect of the market improving. The opposite view is of course 
applicable if there is a falling market, when the lender’s interests will be best served by 
an immediate sale.  

In practice, a mortgage possession actions can usually only be defended by either raising 
enough money to pay off the arrears, or by persuading the court to exercise its powers 
to delay possession on the basis that the arrears can be cleared and repayments made 
when they become due, if time is given. To persuade a judge, you will need to minimise 
your expenditure and maximise your income from all sources. 

All available benefits and sources of income should be investigated and set out for the 
court. Working tax credits, child tax credits housing benefit, maintenance and child 
support payments, child benefits, should all be considered. Specialist advice, possibly 
from a Citizen Advice Bureau, should be taken.  Where there is a mortgage protection 
policy to pay off mortgage instalments in the event of unemployment or sickness, the 
claim form should be lodged with the insurers as soon as possible, as many policies 
contain a very short timescale in which to make the claim. 

Any possible tax rebates should be claimed. The possibility of any mortgage protection 
plan investigated. 

Responsible mortgage lenders should be prepared to accept interest only payments for a 
while. This may prevent further arrears accruing, providing that interest only payments 
can be made.  

Mortgage lenders should comply with the Financial Conduct Authority's (FCA) rules 
when dealing with regulated mortgage contracts which are in arrears. These are 
available on the FCA's website. 

The Council of Mortgage Lenders have a code of mortgage lending practice, setting out 
good practice on the handling of arrears and possessions. These set out what lenders are 
obliged to do to help. 

If a request to the lender that they accept interest only payments is refused, it should be 
referred this to the lending institutions head office. If it is still refused, a complaint to the 
Financial Services Ombudsman or Financial Ombudsman is well justified.  

 

Money judgements 

These are applications for a judgment ordering payment of money owed under the loan 
as well as an order for possession and are sought at the discretion of the lender. They 
will certainly be claimed if there is a possibility that the security of the property, when 

http://www.fca.org.uk/consumers/financial-services-products/mortgages
https://www.cml.org.uk/home/
http://www.financial-ombudsman.org.uk/about/index.html
http://www.financial-ombudsman.org.uk/
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sold, will not realise sufficient monies to repay the mortgage. If sought, payment of the 
amount claimed is likely to be suspended if the court also suspends the order for 
possession. If suspended, the money judgement given will not appear on the register of 
County Court judgements, thereby affecting the borrower's credit rating.  

 

Appeals 
 
An appeal against a possession order is possible and could delay implication of 
possession. CPR 52.11(3) provides that an appeal court will allow an appeal against the 
decision of the lower courts which was wrong because of a serious procedural or other 
irregularity in the proceedings. However, an appeal court will be reluctant to interfere 
with the exercise of a judge’s discretion, unless it can be shown that the judge had 
misunderstood the facts, taken account of irrelevant matters or, in exercising his 
discretion, come to a decision that no reasonable judge could have made. 

Strict time limits to appeal apply, and you should apply within 14 days. 

 

The hearing 

If you are joint borrowers, either or both of you should always attend the court hearing. 
Do not just send someone to speak on your behalf or send a letter, unless you and the 
lender have agreed an adjournment in writing and sent the court an advance copy.  

The judge will want to hear evidence from you. Your representative cannot give 
evidence, they can only make legal submissions with the court’s permission. The judge 
may have their own ideas on how the case should be dealt with, and the representative 
you are relying on may not in fact accurately repeat what you think has been agreed. 

Don’t expect the judge to contact third parties outside the court for proof of what you 
say – it’s not their role, they can only consider evidence you present yourself to the 
court. 
Don’t expect the judge to take your word for something – for example, if you are waiting 
for an Ombudsman ruling on the fairness of mortgage terms or a PPI refund, bring the 
correspondence, especially anything that gives an expected time scale for a decision. 

If you are waiting for something that will help you pay the arrears, take proof – for 
example, a job offer, proof of a benefits award, confirmation from an agent that your 
house is under offer etc. 
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If you are waiting for benefits claim to be paid, you can work out how much you are 
likely to get and print it off using a benefit calculator tool. The amount of help you may 
get with mortgage interest depends on what your mortgage is for and when it was taken 
out. Most judges don’t have detailed benefits knowledge of this, so taking some figures 
to court is very helpful.  

Take receipts for payments made, especially if they were made within two weeks prior 
to the hearing. 

Also, take evidence of the value of your home, if this will be relevant. 

Take three copies of your evidence to court and your reply form. If possible, beforehand 
post an extra copy of your evidence to your lender’s legal representative well before the 
hearing and invite them to agree your payment proposal. If they ignore your offer or 
refuse it but at court the judge grants what you have asked for, you might be able to 
persuade the judge to restrict the lender’s right to add legal costs, by drawing attention 
to your offer and the mortgage possession protocol. 

Take a pad of paper so you can note what the judge decides, especially any expected 
payment dates, as the judge may use unfamiliar terms and it is easy to misunderstand in 
the emotion of the moment. 

The court hearing will be heard in private and normally last no more than five to ten 
minutes. Male judges are called ‘Sir’ and female judges are called ‘Madam’. No wigs or 
gowns are worn. 

Many courts have a duty adviser from a local advice agency, and so it is sensible to 
attend early to see them, as there may be a queue. 

Lenders often send local legally qualified agents or solicitors to court, who may have a 
number of cases to deal with that day and no particular knowledge of your case, and so 
you have an advantage if you have prepared well. 

The lender’s agent may want to agree terms with you before you go into court, claiming 
they know how the judge will decide your case. However, this may not be true, and you 
must be careful about being pressured into an unrealistic agreement, as you won’t be 
able to appeal an order that you have agreed to. 

As the lender is seeking possession and has brought the action, their representative will 
usually be asked to speak first and say why they feel a possession order or suspended 
order is necessary. The judge should check that the lender’s paperwork complies with 
the court rules for possession claims (Civil Procedure Rule 55) and that the protocol has 
been followed. 

The judge will then ask you what you would like to say: 

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part55
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 Keep your presentation short. Explain as clearly as you can that you are aware 
that the test is whether you can clear the arrears within a reasonable period of time 
and why it is you believe you can do that. 

 Present your evidence about the value of your home (unless you lender has 
already agreed that the value is not an issue). 

 Set out your proposals about how you will clear the arrears. If you are relying 
on an expected change to your financial situation, consider preparing two budgets, 
one showing the present position and one showing the expected future position and 
date of change. 

 Expect to be asked about how you are managing your other financial 
commitments especially any other secured loans and endowment policy which 
affect the property. 

 Your previous track record of payment may come up. The judge will need to be 
persuaded that they can trust you to keep your promises in future and that, if you 
are relying on third parties – for example, the DWP –, you will actively pursue them. 

 If you have disabled household members or children and need time to make 
arrangements, remember to explain this. 

 Don’t interrupt the lender or judge when they are speaking, make a note of any 
points you want to respond to so you do not forget them. 

 Don’t rely on sympathy alone. The court has to balance your interests against 
those of the lender. Mortgages are long term investments for a lender, and 
borrowers who can show their proposals are not likely to cause the lender an 
unreasonable risk of further loss are more likely to succeed in defending possession 
proceeding. 

 You should get a copy of the order made by the judge in the weeks after the 
hearing. Check that it reflects what the judge said on the day and keep a copy for 
your records. 

 

Setting aside/ varying a possession order 

If, for some reason, you missed the possession hearing, you need to apply promptly to 
court on Form N244 and request an order to set aside the possession order and 
substitute new terms. Explain why you did not attend, when and how you found out 
about the order and what you can afford to pay. 

If you can’t afford to keep up the terms of a previous suspended possession order, don’t 
wait for the lender to chase you or issue a bailiff’s warrant. Contact your lender to agree 
new terms and if the missed payments can’t be replaced within a few weeks apply to 

http://hmctsformfinder.justice.gov.uk/courtfinder/forms/n244-eng.pdf
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court on Form N244 for an order to vary the terms of the possession order to new terms 
that you can afford. 

On the N244 form you should ask that the application be listed ‘on notice’ for a 10 
minute hearing, which is the most the court is likely to allow. The application should be 
listed before a district judge. 

 

Warrants for possession 

Once an order for possession has been made and any period of postponement has 
expired, or where the terms of a suspended order have been broken, the lender is free 
to apply for a warrant for possession without notice to the borrower. Thus, the first 
thing that an occupier may know is when he is contacted by the court bailiffs. 

A borrower may apply to the court at any time before execution of the warrant for 
possession by the bailiffs for the order to be stayed or further suspended. If this stage is 
reached, an application should be made immediately. It can be a big mistake to simply 
ask the lender to agree a stay and try to get into negotiations with them. An application 
to the court should be made immediately and the bailiffs notified. 

 

After possession 

Once possession has been lost and the bailiffs have executed the warrants, the court’s 
powers under the Administration of Justice Act come to an end. The only possibility will 
be to apply to have the judgement granting the order for possession set aside. This can 
be done on the grounds of fraud, oppression or abuse of process by the lender. Where 
the money becomes available to pay mortgage arrears before the property is sold by a 
lender, the court may well be persuaded to make orders restraining the lender from 
selling and setting aside the order for possession on payment of the arrears. This would 
have to be done by way of a separate action and not in the possession proceedings. 

 

Costs 

Normal practice in possession proceedings is for the lender not to ask the court to make 
a costs order. The reason for this is that the borrower, when entering into the mortgage 
deed, has agreed to meet costs charges and expenses reasonably and properly incurred 
in preserving the security covering the mortgage debt. These include the costs of 
possession proceedings. The amount of these costs however cannot be inflated and 
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must be reasonable. They cannot exceed the lender's reasonable charges in bringing 
possession proceedings and paying their solicitors. 

This can be most unfair where a lender acts unreasonably in bringing possession 
proceedings. In these circumstances, the court should be asked to include in the order 
made a directive that the lender should not be at liberty to add any costs to the security.  

A borrower has the right to ask the court to subject the lender's bill to detailed 
assessment if it is considered excessive. However, the costs of the assessment will be 
added to the costs claimed, unless it is possible to persuade the court to reduce the bill 
by more than 20%. 

 

Sale of the property 

Once the lender have possession, they may proceed to sell the property without any 
further formality or application to the court. 

Where a sale of the property is inevitable, it is better for the borrower to sell in 
occupation rather than for the lender to sell an empty house. The sale price is almost 
certain to be higher, and the likelihood of the property being sold at a sufficient price to 
pay off the arrears and leave something over for you is increased. If the borrower agrees 
to sell, it is likely that, providing a purchaser can be obtained within a reasonable period, 
then he will be allowed by the court to remain in possession. 

The reasonable period that has been known to be ordered is anything from 2-12 
months, providing evidence is available (from an estate agent) that everything is being 
done and that the borrower is cooperating fully with the sale. 

The position is different where the mortgage debt is unlikely to be fully satisfied by the 
sale proceeds. A sale by the borrower would be impossible, as he would be unable to 
undertake to the purchaser that the mortgage would be redeemed in full from the sale 
proceeds. However, the court does have a wide discretion to direct a sale and allow the 
borrower to remain in occupation pending sale. In appropriate cases, the court may give 
conduct of the sale to the lender while postponing the execution of the warrants for 
possession when it is clear that the sale price would be increased by the borrower's 
remaining in possession and that they will co-operate in the sale. 

A lender selling as mortgagee in possession has obligations. They must take reasonable 
precautions to obtain the true market value of the mortgaged property at the date it is 
sold. They have discretion as to when they should sell the property, but must in so 
deciding exercise a reasonable degree of care for the borrower's interest. They must 
protect the borrower against an unreasonable sale which does not result in a bona fide 
proper price. This duty cannot be discharged by simply putting the sale in the hands of 
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an estate agent, and they must actively ensure that a proper price is obtained. If they do 
not, they can face a claim for damages, based on the estimated difference between the 
price obtained and a proper market price. It is possible to obtain an injunction to 
prevent a sale, where this can be shown to be at an undervaluation.  

On completion of the sale, a borrower is entitled to receive the balance of the purchase 
money after redemption of the mortgage and payment of the costs of sale.  

Finally, the doctrine of 'unconscionable bargain' can apply to mortgage loan contracts. 
The effect of this is that the court can set aside a legal charge or clauses within a 
mortgage agreement on the basis that they are unfair or unreasonable, and where the 
lender has 'imposed an objectionable term in a morally reprehensible manner'. An 
example of this would be where advantage has been taken of a young, inexperienced or 
ignorant person to include such a term which no sensible well advised person or party 
would have accepted.  

 

Appendix 

The mortgage possession claim protocol 

1. Aims 

1.1 The aims of this protocol are to 

a) ensure that a lender or home purchase plan provider (in this protocol collectively 
referred to as ‘the lender’) and a borrower or home purchase plan customer (in this 
protocol collectively referred to as ‘the borrower’) act fairly and reasonably with 
each other in resolving any matter concerning mortgage or home purchase plan 
arrears; and 

b) encourage more pre-action contact between the lender and the borrower in an 
effort to seek agreement between the parties, and where this cannot be reached, to 
enable efficient use of the court’s time and resources.  

1.2 Where either party is required to communicate and provide information to the 
other, reasonable steps should be taken to do so in a way that is clear, fair and not 
misleading. If the lender is aware that the borrower may have difficulties in reading or 
understanding the information provided, the lender should take reasonable steps to 
ensure that information is communicated in a way that the borrower can understand. 

2. Scope  
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2.1 This protocol applies to proceedings brought under the Rules of the Supreme 
Court Order 88 or the County Court Rules (NI) 1981 in relation to arrears on all 
residential mortgages, including both those regulated by the Financial Services Authority 
under the Financial Services and Markets Act 2000 and those which are unregulated, and 
agreements under the Consumer Credit Act 1974 secured by mortgage. It does not apply 
to proceedings brought in relation to what are commonly known as ‘buy to let’ 
mortgages. 

2.2 Where a potential claim includes a money claim for possession, this protocol 
applies to both. 

 

Actions prior to the start of possession proceedings initial contact and provision of 
information 

3.1 Where the borrower falls into arrears, the lender should provide the borrower 
with: 

a) where appropriate, the required regulatory information sheet; and 

b) information, in plain English, concerning the amount of arrears which should include: 

a. the total amount of the arrears; 

b. the total outstanding of the mortgage or the home purchase plan; and 

c. whether interest or charges will be added, and if so and where appropriate, details 
or an estimate of the interest or charges that may be payable. 

3.2 The parties should take all reasonable steps to discuss with each other or their 
representatives the cause of the arrears, the borrower’s financial circumstances, and 
proposals for repayment of the arrears (see 7.1). For example, the parties should 
consider whether the causes of the arrears are temporary or long term and whether the 
borrower may be able to pay the arrears in a reasonable time. Where the property is 
subject to an equity sharing lease (commonly called a co-ownership), these discussions 
should also involve the Northern Ireland Co-Ownership Housing Association. 

3.3 The lender should, where appropriate, advise the borrower to make early contact 
with the Northern Ireland Housing Executive and should refer the borrower to 
appropriate sources of free independent debt advice (provided by an organisation 
licensed to provide such advice by the Office of Fair Trading). 

3.4  The lender should consider a reasonable request from the borrower to change 
the date of regular payment (within the same payment period) or the method by which 
payment is made. The lender should either agree to such a request or, where it refuses 
such a request, it should, within a reasonable period of time, give the borrower written 
explanation of its reasons for the refusal. 
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3.5  The lender should respond promptly to any proposal for payment made by the 
borrower. If the lender does not agree to such a proposal, it should give reasons in 
writing to the borrower within 10 business days of the proposal. 

3.6  If the lender submits a proposal for payment, the borrower should be given a 
reasonable period of time in which to consider such proposals. The lender should set out 
the proposal in sufficient detail to enable the borrower to understand the implications of 
the proposal. 

3.7 If the borrower fails to comply with an agreement, the lender should warn the 
borrower, by giving the borrower 15 business days’ notice in writing, of its intention to 
start a possession claim, unless the borrower remedies the breach in the agreement. 

 

4. Postponing the start of possession proceedings 

4.1 A lender should consider not starting possession proceedings for mortgage 
arrears where the borrower can demonstrate to the lender that the borrower has: 

(1) submitted a claim to:  

(a) the Social Security Agency for support with mortgage interest; or 

(b) an insurer under a mortgage payment protection policy, and has provided all the 
evidence required to process such a claim; 

(2) a reasonable expectation of eligibility for payment from the insurer; and 

(3) an ability to pay a mortgage instalment not covered by such a claim to the Social 
Security Agency or the insurer in relation to a claim under paragraph 6.1(1)(a) or (b). 

4.2 If a borrower can demonstrate that reasonable steps have been or will be taken 
to market the property at an appropriate price, in accordance with reasonable 
professional advice, the lender should consider postponing starting possession 
proceedings. The borrower must continue to take all reasonable steps actively to market 
the property where the lender has agreed to postpone starting a possession claim. 

4.3 Where the lender has agreed to postpone starting possession proceedings, the 
borrower should provide the lender with a copy of the particulars of sale and (where 
relevant) details of purchase offers received within a reasonable period of time specified 
by the lender. The borrower should give the lender details of the estate agent and the 
conveyancer instructed to deal with the sale. The borrower should also authorise the 
estate agent and the conveyancer to communicate with the lender about the progress of 
the sale and the borrower’s conduct during the process. 
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4.4  Where the lender decides not to postpone the start of the possession 
proceedings, it should inform the borrower of the reasons for this decision at least 5 
business days before starting proceedings. 

 

 

5. Alternative Dispute Resolution 

5.1 The court takes the view that starting possession proceedings is usually a last 
resort and that such proceedings should not normally be started when a settlement is 
still actively being explored. Discussion between the parties may include options such as 
the following: 

a) extending the term of the mortgage 

b) changing the type of a mortgage 

c) deferring payment of interest due under the mortgage 

d) capitalising the arrears 

e) payment holiday 

f) reducing the interest rate; and 

g) alternative affordable mortgage products. 

5.2  The lender should accept a reasonable request from the borrower to consider 
any of the above options. 

 

6. Complaints to the financial ombudsman service 

6.1 The lender should consider whether to postpone the start of possession 
proceedings where the borrower has made a genuine complaint to the Financial 
Ombudsman Service (FOS) about the potential possession claim. 

6.2 Where a lender does not intend to await the decision of the FOS, it should give 
notice to the borrower, with reasons that it intends to start possession proceedings, at 
least 5 business days before doing so. 

 

7. Compliance 

7.1 Parties should be able, if requested by the court, to explain the actions that they 
have taken to comply with this protocol. 
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7.2 If a party unreasonably fails to comply with the terms of this protocol, the court 
may take this into account in arriving at its decision either on costs or generally. 

 

*** 


