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This book is intended to be a guide to a basic understanding of the law and how to apply the 
practice to your own situations. It has been written with the purpose of assisting people 
currently engaged in a lawsuit – litigants –, and those dealing with a legal matter by 
themselves. The information provided can be no more than of a general nature, and 
although every care has been taken to ensure that it is correct, we cannot be responsible for 
any action taken as a result of using this guide. ‘The Law Guide’ is educational in nature and 
does not constitute a definitive or complete statement of the law. It must not be used as 
legal advice, as the information provided may not relate to the individual circumstances of 
any case. You should always consider the need to gain relevant advice on your specific legal 
matter before taking any action.  

 

http://www.cla.co.uk/
mailto:admin@legal-zone.co.uk
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INTRODUCTION 

Having to go to court is pretty scary at the best of times. Dealing with a court case at the 
time of family crisis and relationship breakdown makes it even worse. And then having to do 
it all by yourself without a lawyer makes it all doubly frightening. It is likely to be something 
that you do not want and has been forced upon you. The purpose of this book is to help you 
navigate through the family court process without being disadvantaged, and come out the 
other side unscathed. 

You will not be alone as a litigant in person (which is what you will be referred to). Legal aid 
is no longer generally available in the vast majority of disputes between parents over their 
children. For ordinary people with ordinary incomes and expenses, employing a lawyer at 
what could be around £250 an hour is not an option. There is likely to be no alternative 
other than to go it alone. This book will attempt to demystify the family court system and 
will look at the legal principles which guide the court when resolving disputes between 
parents concerning their children. 

All the law and procedure you are likely to need to know to act 
for yourself in a family case is in this book. Your case is unlikely 
to involve complex legal arguments. The issues are going to be 
about parenting, family attitudes and the other things relevant 
to a child’s best interest rather than arguing complicated legal 
questions.  

Cases concerning children are not about winning or losing. The 
court is not there to decide who the better parent is. They are 
certainly not there to decide a case on the basis of how well it is 
presented. They are there to make a decision about what is in a 
child’s best interest when parents are unable to agree this 
between themselves. And who better to put your arguments as 
to what is best for your child than you? A lawyer will be 
speaking second hand and, unlike you, not from the heart. Many judges will wonder why, if 
you are the committed parent you say, it has been necessary to delegate what you want to 
say to someone else. Also, whether the money you are paying to your lawyer to speak for 
you would not be better spent on the children.  

A judge has a statutory duty to make sure that a litigant in person is not disadvantaged as a 
result of not having legal representation. They must ensure a level playing field. The reality 
is that you may well do a better job than a lawyer. Acting for yourself you are in the driving 
seat. If you need help and support and a second opinion, you may well be better off with a 
trusted friend or relative, who can always attend court with you as a McKenzie friend.  

Cases in the family court are about finding a solution which works for everyone involved. If 
you are thinking of using the court as a weapon against your former partner, think again. 
They are not there to decide which parent is right or wrong and will have no interest in 
hearing you slag off your former loved one. Their only interest will be in finding an answer 
to the issues between you and the other parent, which is in the best interest of your 

A High Court judge said of 
litigants in person:  

‘I find it is often easier 
dealing with cases if the 
parties are appearing as 
litigants in person, because 
what you are actually 
getting is the facts of the 
case as they see it without 
the assistance, and some 
people might put that word 
in inverted commas, of 
lawyers.’  
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children. And this answer has been shown to work best if it has been reached and agreed by 
you both rather than imposed upon you by a judge. Around 90% of parents manage this, 
and we will also help you understand the alternatives to dragging a dispute through the 
courts with all the bad feeling that will cause. 

This book will explain the law and rules which will apply and prepare you with tips on how 
best to deal with your case. It is intended as a companion to provide the information you 
need to navigate the family court system without a lawyer. It cannot claim to be a substitute 
for personal one to one legal advice but will explain the basic principles. No more can it 
hope to provide a definitive explanation of the law. Often, further research will be needed 
and there is a mass of legal information now available online. Where one off advice is 
needed or if you wish to get a professional opinion from a lawyer on your cases, it is 
available from websites such as www.legal-zone.co.uk.  

http://www.legal-zone.co.uk/
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CHAPTER 1. THE FAMILY COURT SYSTEM 

THE FAMILY COURTS 

Just about all cases concerning children are dealt with in the family court. The only 
exception will be particularly complex cases and appeals which could be dealt with in the 
Family Division of the High Court. Cases are heard in family courts by either lay justices 
(magistrates) or judges. As the family court will not usually have a separate building, a case 
may take place in the magistrates’ court building, the County Court or even on occasions in 
the Crown Court.  

Judges in the family court will either be a district judge or a circuit judge. Circuit judges are 
more senior, and will deal with more difficult cases and appeals from district judges and lay 
justices. Deputy district judges are part-time district judges, who have the same authority as 
a full-time district judge, and will usually be practising solicitors or barristers. 

Lay justices are members of the local community, who have received special training and sit 
part time to decide family disputes. Usually, they sit as a panel of 3, with a chairperson. They 
are not lawyers or legally qualified, but will have a legally qualified clerk sitting with them, 
who advises on the law. Straightforward procedural matters can be dealt with by this clerk. 
It is usual for straightforward cases to be dealt with by lay justices, where there can be the 
advantage of greater informality and an earlier hearing date.  

 

COURT RULES 

The Family Procedure Rules (FPR) are the rules which the court must follow when deciding a 
family case. However, there is no need for a litigant in person to get too bogged down with 
the procedural rules. Judges have considerable discretion over how a case is conducted and 
will always explain carefully to a litigant in person what needs to be done. 

The FPRs have the overriding objective of requiring the court to deal with a case justly, and 
having regard to the welfare issues involved. This must be achieved by dealing with the case 
expeditiously and fairly, and in a way proportionate to the nature, importance and 
complexity of the issues. It is a requirement that the court must ensure that the parties are 
on an equal footing, and the court must save expense and allot to the case an appropriate 
share of the court’s resources, whilst taking into account the need to allot resources to 
other cases. Judges must be proactive in managing cases in order to make sure that these 
overriding objective are achieved, and everyone involved in the case must help the court 
with this. 

You must therefore be mindful of your duty to assist the court to deal with your case 
expeditiously and fairly. This means more than no dirty tricks (as if you would). You should 
give as much warning as possible to the court and other parties of steps you are planning to 
take. Always send copies of documents you intend to rely upon to the court and other 
parties in good time, and pay attention and comply with dates and deadlines in orders. 
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Respond to correspondence promptly fully and courteously. The Family procedure rules are 
available online for you to read if required. 

https://www.justice.gov.uk/courts/procedure-rules/family/rules_pd_menu
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CHAPTER 2. THE PEOPLE AT COURT 

The court is a busy place and, apart from those taking part in other cases, when you attend 
the court you will be rubbing shoulders with a variety of court staff, officials and lawyers in 
the waiting area. Most courts will have an usher in attendance, who will be robed and act 
much as a master of ceremonies. He or she is there to help with the court procedure of the 
day, but is not able to give any legal advice or opinion on your case. You should report to 
them when you arrive at court. They will tell you if the other side or their lawyers are 
present, give the judge any papers you wish to hand in, advise on available facilities and lead 
you into court when your case is called. 

 

CAFCASS 

A CAFCASS officer will nearly always be present and available to speak to you when the 
court is hearing children cases. CAFCASS stands for the Children and Families Court Advisory 
and Support Service, and its officers have a duty to advise the court on what is in the best 
interest of children involved in court proceedings. CAFCASS officers are social workers, but 
independent of social services and employed by the Ministry of Justice. They have a number 
of roles, ranging from preparing a report for the court to helping the judge reach a decision 
to acting as a guardian for a child. 

Very often, when you first attend court, a CAFCASS officer will wish to speak to you to 
explain the help available from the court to assist you in reaching an agreement with the 
other parent. They may well wish to speak to you and the other party in your case, either 
separately or together before you go into court, to see whether differences can be bridged. 
Sometimes, the CAFCASS officer will sit in with the judge when your case is called, to advise 
on the position and what can be done to resolve the issues. 

CAFCASS could well be involved throughout your case. They will carry out safeguarding 
checks on both you and the other parent as soon as an application is issued, will be on hand 
to assist with brokering an agreement, and may be asked by the judge to prepare welfare 
reports, should these be needed to guide the court.  

Although things are now better than at one time, the preparation of a report is likely to 
result in a significant delay in having your case heard. There are a number of different 
reports which can be ordered. A wishes and feelings report will simply deal with, as it says, 
the wishes and feelings of the children and those involved. Sometimes, the court will 
request a single issue report on a single issue, such as whether a child should be allowed to 
come into contact with a certain person. 

A full report will look at all the issues of a case and relate them to the welfare checklist. It is 
likely to be highly persuasive to the judge. He will not be bound to follow a CAFCASS 
officer’s recommendation, as the decision is for the court alone, but is required to give 
reasons, should he deviate from the report in giving his decision. On occasions, an 
addendum report may be required on events, following the making of a full report. 



10 
 

LAWYERS 

Lawyers present at the court will be made up of a mixture of solicitors, barristers, legal 
executives and paralegals. When instructed by a party, a solicitor will run their case and 
sometimes represent them before the court. They will undertake correspondence, 
negotiation and generally advise their client throughout. Often, the day-to-day work will be 
carried out by a chartered legal executive or paralegal employed by the solicitors’ firm. 

Barristers are more specialist, and their main role is to represent a client at court and 
undertake advocacy and negotiation on their behalf. They will often just have been 
instructed by a solicitor to advise and deal with a particular hearing on behalf of their client. 
Sometimes but not always, a barrister will be attended by their instructing solicitor or a legal 
executive or paralegal from their instructing firm.  

In recent years, barristers have been allowed to accept instructions directly from clients, 
without involving a solicitor. A family law barrister can act for you under what is known as 
‘direct access’, and represent and advise you at a court hearing, give help and legal advice in 
the run-up to a court hearing and provide advice, but is not able to write directly to the 
other side or manage the case for you. 

Legal executives and paralegals will not have the formal qualifications of a solicitor, but they 
may well have equal experience having specialised in this type of case. There may also be 
McKenzie friends in attendance.  

 

MCKENZIE FRIENDS 

A McKenzie friend is somebody who accompanies a litigant in person to a court hearing in 
order to give support and for the purpose of assisting in such matters as taking notes, 
helping to organise the documents, and quietly making suggestions – for example as to 
questions to put to a witness. He or she may not address the court as of right, although 
permission to do so on behalf of the litigant and in their presence could be given by the 
judge. The number of McKenzie friends appearing at court hearings has increased 
dramatically in recent years, alongside the increase in litigants in person. 

The permission of the judge is required before a McKenzie friend can be present in court. 
The reason for this is that cases in the family courts are confidential and the public are not 
generally admitted. There is a strong presumption in favour of a McKenzie friend being 
allowed to accompany a litigant in person, but you should let the usher know as soon as 
possible, so that the judge’s agreement can be obtained, and try to agree this with the other 
side. There will probably be a form for the McKenzie friend to fill in, providing their details 
and agreeing to comply with court rules and accept a duty of confidentiality. Although the 
court papers, statements, reports and other documents relating to children are highly 
confidential, the courts have confirmed that there is no reason why these should not be 
shown to a McKenzie friend. 
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CHAPTER 3. APPLICATIONS TO THE COURT 

Before applying to the court for any order relating to your children, you must in all but 
exceptional cases show that you have at least thought about sorting things out directly with 
your ex-partner without going through the courts. You must therefore show that you have 
found out about mediation as an alternative to the court, by attending a mediation 
information and assessment meeting or MIAM, before the court will accept your 
application. You will be required to contact a family mediator, who will arrange a meeting 
and, following the meeting, issue a certificate either confirming the suitability of mediation 
or indicating that the case is not suitable for mediation. 

 

THE MEDIATION INFORMATION AND ASSESSMENT MEETING (MIAM) 

The MIAM will be with an approved mediator who, whenever possible, will see you and 
your former partner together, although separate appointments on different days can be 
arranged. They will explain how mediation works, and the ways and advantages of resolving 
disagreement other than through the court.  

In certain cases, including where there are allegations of domestic violence or risk to the 
child, the requirement to attend a MIAM will be excused. Where an urgent order is needed, 
and where giving notice to the other parent would allow the respondent to take steps which 
would be opposed as not in the child’s interest, the requirement for a MIAM can be waived. 

The first information meeting, and any mediation sessions which follow, can cost you 
nothing if you are eligible for legal aid. Some mediators provide the first meeting free of 
charge for everyone, and others have a fixed fee. The meeting usually lasts around 45 
minutes, and during this time the mediator will explain: 

•   what your options might; be 

•   what mediation is, and how it works; 

•   the benefits of mediation and other appropriate forms of resolving disputes; 

•   the likely costs of using mediation; 

•   if you are eligible for free mediation and Legal Aid. 

If everyone agrees to attempt mediation, then an appointment is made straightaway for 
your first mediation session. If the other parent has not responded or refuses to attend the 
meeting, you may immediately apply to court. 

There are exemptions from the need to attend a MIAM where:  

• There is evidence of domestic violence; 

• The case concerns a child, which is under a Child Protection Plan or is subject to a child 
protection enquiry; 

http://www.familymediationcouncil.org.uk/find-local-mediator/
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• The application must be brought urgently because of a risk to life, liberty or physical safety 
of the person applying or his family or home, and any delay would cause a risk of harm or of 
abduction of that child or unreasonable hardship to the person making the application.  

A mediator can also confirm that mediation is not suitable if one of the parties refuses to 
engage in mediation, fails to attend or there is other good evidence that it would be 
pointless. 

You can download a Mediation Information and Assessment Application Form (FM1) here. 

 

MAKING YOUR APPLICATION 

Once you have attended a MIAM and received a notice of the result from the mediator, an 
application for a child arrangement or other Section 8 Children Act order application can be 
made using the prescribed Form C100. The court must within 2 days of the application being 
lodged issue the application, provide you with a copy and fix a hearing date. You will need to 
serve the application and hearing date upon the respondent yourself, unless the court have 
agreed to do so. At the same time, a copy of the application and details of the hearing will 
be sent to CAFCASS. You are then not allowed to file any further documents or evidence, 
until required to do so by the court.  

In exceptional cases of urgency, an order can be made without notice to the other parent, 
but the general rule is that notice of an application must be served on everybody involved 
with the child. An application will be considered urgent and to be dealt with ‘without notice’ 
where: 

(A) There is a risk to the life, liberty, or the physical safety of the prospective applicant or his 
or her family, or his or her home; 

(B) Any delay caused by attending a MIAM would cause: 

a) a risk of harm to the child; 

b) a risk of unlawful removal of a child from the United Kingdom or a risk of unlawful 
retention of a child who is currently outside England and Wales; 

c) a significant risk of a miscarriage of justice; 

d) unreasonable hardship to the prospective applicant; 

e) irretrievable problems in dealing with the dispute (including the irretrievable loss of 
significant evidence). 

(C) There is a significant risk that in the period necessary to schedule and attend a MIAM, 
proceedings relating to the dispute will be brought in another country in which a valid claim 
to jurisdiction may exist so that a court in that other country would be seized of the dispute 
before a court in England and Wales. 
 

http://www.justice.gov.uk/xredirects/directgov/form-fm1-march-2011.pdf
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c100-eng.pdf
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THE APPLICATION FORM 

The C100 application form is not difficult to complete, as for now you only need to give 
basic information. Should your application become contested, it is only then that the court 
will require you to provide and file further evidence in support of your application. The 
reason for this is so as not to inflame the situation and make early settlement by agreement 
more difficult.  

Where your application is in respect of more than one child, all of the children should be 
included in the one application. Take care to ensure that the application form is fully 
completed. Incomplete forms are likely to be returned by the court office and may cause 
delays to proceedings and possibly unnecessary adjournments. You should whenever 
possible attach a parenting plan to the application. 

You can fill in the form by hand or online. It matters not. 
Obviously, it should be clear and legible and in black ink, as it 
may end up being copied many times.  Remember that this is 
all about what is best for your child and not about how well 
you can fill in a form. The court staff may be able to help you 
fill in the form and are usually very helpful, although they 
cannot give legal advice.  

The respondent (or respondents) to your application will be 
everybody who has parental responsibility for the children. 
Usually, this will just be the other parent, but in special cases it 
could include a guardian, a local authority or other person who 
has previously been granted a residence order.  

If you do not want the 
respondent or someone 
else who must be served 
to know your address or 
telephone number, you do 
not have to put it on the 
application form. The 
court will however need 
this for service on you of 

documents and court dates, and you should complete Form C8 ‘Confidential Address’ and 
submit it with your application. 

You must include details of any other people who live with the children, for example, new 
partners of a parent, aunts, uncles, lodgers and grandparents. You should tell the court if 
the child lives at more than one address. This will help give the court a complete picture of 
the child’s living arrangements. 

The court will need to know if the child is the subject of a child protection plan or known to 
local authority children’s services. If this is the case, it is probable that the court will seek 
further information from the local authority. 

Any application other than 
for a child arrangements 
order, prohibited steps or 
specific issues orders will be 
made on Form C1. This form 
should be used for 
applications for parental 
responsibility. It should also 
be used to make an 
application in a case which 
is already started. 

Service of applications and other documents 

Sometimes the court will serve the documents, and sometimes 
you will be required to do so. Service should be upon a party’s 
solicitor if they have one, or upon them personally if not. Usually, 
service can be effected by first class post, and is effective two days 
after posting. If you are serving, you may be required to sign a 
certificate of service. 

http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c8_e.pdf
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c001-eng.pdf
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On the first page, you will need to fill in the full name(s) of the children, along with their 
date of birth, their gender and both the applicant’s and the respondent’s relationship to the 
children. 

The next part of the form is all about you, your name, gender, date of birth and so on. You 
will also need to fill out the respondent’s details. 

You are next required to say who the child is living with at the present time and their 
relationship or involvement with the person or persons they are living with.  

The nature of your application and the reasons for it must be explained clearly and concisely 
– a short paragraph is all that it needed, as you will be able to explain in further detail at the 
time of the hearing. If your reason for making the application is because a child has suffered 
harm, or if you believe they are at risk of suffering domestic violence, then you must also 
complete Form C1A. 

At least 3 copies of Form C100 should be completed, signed and dated. Additional copies 
will be required by the court, if there is more than one respondent. A court issue fee of £215 
will be payable, unless you are entitled to a fee remission, when you should complete Form 
EX 160a. The form includes information about whether you will be entitled to a fee 
remission. You will be if you are on a low income or receiving certain benefits. Proof of 
entitlement will always be required.  

 

DEALING WITH YOUR APPLICATION 

Once issued, the application will be considered by a nominated legal advisor or district 
judge, who will be known as the ‘gatekeeper’. He or she will allocate the case to an 
appropriate level of judge or the lay justices depending upon court resources, the need to 
avoid delay, complexity, the location of the parties and the requirement for judicial 
continuity. Gatekeepers are able to issue direction on issue, which could be to attend 
mediation before the first hearing or for an early hearing date, where there is apparent 
urgency. 

On receiving notice of the application, CAFCASS will undertake safeguarding inquiries and 
may make telephone risk identification inquiries with the parties. They will then note any 
issues which arise from the checks, and within 17 days of receiving the application send a 
‘safeguarding letter’ to the court, with copies to the parties. 

A first hearing dispute resolution appointment (FHDRA) will be fixed, and must be held 
between 5 and 6 weeks following issue of the application. The respondent must be given as 
much notice as possible of the hearing, and is required to file a response no later than 10 
days before the hearing. Both parties must attend the FHDRA together with the CAFCASS 
officer, who will speak separately to the parties before the hearing. Throughout the hearing, 
the CAFCASS officer will endeavour to conciliate and broker agreement, and advise the 
court on ways to resolve the issues. 

http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c001a-eng.pdf
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/ex160a-from-07-october-eng.pdf
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Where agreement is reached an order can be made, unless safeguarding checks or risk 
assessments remain outstanding. If there is no agreement or outstanding issues need to be 
resolved, the court will give directions and order a further hearing. A decision will be made 
on matters such as whether a fact finding hearing is needed, the need for expert evidence 
or a CAFCASS report and the need for a guardian for the child. Court proceedings will be 
time tabled, and may include a dispute resolution appointment (DRA) to take place after a 
fact finding hearing. Where issues are still not resolved and when all directions have been 
complied with, a final hearing will take place. 
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CHAPTER 4. ATTENDING COURT 

Expect to be nervous. Everybody is, but your nerves will settle once your case is called and 
things get underway. Being well prepared is going to help, as it is knowing what to expect. If 
you have not been to a court before, it can be a good idea to make a visit before your day in 
court arrives. You will then be familiar with where you must go and be able to see what goes 
on. You will not be able to sit in on a family case, as they are private (as yours will be) and 
the public are not admitted, but you will be able to get a general feel for things. 

On the day of your hearing, check carefully the time of your hearing and arrive at court at 
least an hour before your case is due to be heard. This time, whilst you are waiting to be 
called in before the judge, can be very useful to discuss the case with the other side and 
possibly a CAFCASS officer, and may even lead to everything being settled. There is no 
particular dress code, and you just need to dress smartly in respect for the court and the 
occasion. Make sure that you are not carrying anything sharp, as there will be security 
checks when you enter the court building, just as at airports. If you run late or there is any 
mishap on the way to the court, make sure you have the court’s telephone number with you 
to let them know of your delay. 

Make sure that you have with you your file with all the papers relating to the case. Have 
them filed in a folder, so that you can find a particular document when needed. You should 
also bring a notepad and pen to make notes and write down what is ordered by the court. If 
you intend to rely upon any documents which have not been disclosed to the court and the 
other side, make sure that you have copies to give them and to hand to the court usher on 
arrival for placing for the judge. 

You may well wish to bring a friend or relative with you for moral support. This can be useful 
and helpful to reduce your stress levels, but limit it to one, or at the very most two people. 
Make sure that they are people who you can trust to act diplomatically and not show you up 
in a bad light. A court is not the place for children and, unless absolutely unavoidable, you 
should not bring them with you, as they will be a distraction and only add to the stress of 
the day. If you have to bring a baby or young child, have a friend with you to babysit. 

Even if the case is only listed for 30 minutes, presume that it will take all day. It could well, 
so make sure that you have no other appointments or places to go. Courts block list the 
day’s cases, which means that a number of cases are listed for hearing at the same time. 
This is fine when some cases settle or the parties do not turn up, but sometimes they all 
have to be heard, and could result in you having a long wait. Do not expect your case to 
necessarily be heard in the order set out on the court list. Have a backup plan for such 
things as collecting the children from school, if you are delayed and not able to do so. 

On arrival at court, check the list of cases for the day, which is usually posted on the wall 
near the entrance. This will tell you in which court room your case is to be heard. The list 
may not show your name and that of the parties for reason of confidentiality, but you will 
be able to identify your case by the case number shown on all the court documents. On 
arrival at the appropriate court, identify yourself to the usher, who will sign you in as being 
present. 
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You can expect to be approached by the lawyer for your ex, if they have one, who will wish 
to discuss the case and see what chances there are for agreement. This is quite normal. 
They will not be trying to trick you, and have a professional duty to the court and you as a 
litigant in person to not mislead or act unfairly. Explain your position to them, and you will 
be able to gain a valuable insight into your opponent’s position, and what they are likely to 
say to the court. It is better to know this in advance and have time to prepare your 
response, rather than to have it dropped on you once you are in the court. Very often, 
where there is a lawyer involved, they will have prepared a written summary outlining the 
case to assist the judge.  A copy will be handed to you and you should read it carefully. It is 
often the case that having spoken to their barrister, your ex has been persuaded to be more 
reasonable, and their position may well have changed. 

If your ex is not represented and does not have a lawyer with them, you should 
acknowledge them and act politely and pleasantly towards them. If they wish to discuss the 
case with you, do not be afraid to do so. You need not commit yourself to anything outside 
of the courtroom. At some courts you will both be approached by a CAFCASS officer, who 
will wish to explore possibilities of reaching an agreement, and you should always cooperate 
fully with them over this. 

The court usher will let you know when the judge is ready to hear your case, and he or she 
will lead you into the courtroom. Make sure that your mobile phone is turned off before you 
go into the court. Most family cases are heard in the judge’s chambers. This will typically 
constitute a large desk with where the judge sits, and a row of tables where you will sit on 
one side and the other party in the other. The judge will usually indicate where you are to 
sit, when you enter the room. Nobody wears wigs and gowns, and usually you will remain 
seated throughout the hearing. If you are appearing before lay justices, the courtroom will 
be very similar, with the justices sat in a row, together with the chairperson in the middle 
and their legal adviser sat on a separate desk by their side. 

The judge (including lay justices) will usually start by identifying everybody present. When 
addressing the judge, just call them ‘Sir’ or ‘Madam’. Circuit judges should be addressed as 
‘Your Honour’. Address lay justices as ‘Your Honour’. You can refer to your ex as ‘my 
(former) wife/husband’ or by their first name or title and surname. 

Once everybody knows who everybody else is, the judge will give a brief introduction, 
explaining the purpose of the hearing and what everyone is here for today. He or she will 
wish to make sure that everyone understands the issues, and that they have seen and 
understood all the papers relating to the case. If there is agreement over what is to happen, 
and providing that it appears proper and in the child’s best interest, the judge is then likely 
to make the order – and congratulate you on being so sensible as to reach an agreement. 

You don’t have to speak in legal language to the judge. Just use plain English and speak 
naturally. Ask questions if you feel unsure about what is going on. When someone asks you 
a question, listen to it carefully and answer only the question you are being asked. If you 
don’t understand the question, say so and ask for it to be put in a different way. Take notes 
of what the other party says. There may be a point you disagree with, and having notes will 
help you to argue your case more convincingly later on. Take notes of the judge’s order at 
the end, and ask the judge what the order means, if you don’t understand it. 
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THE FIRST HEARING DISPUTE RESOLUTION APPOINTMENT (FHDRA) 

At the FHDRA, a judge or lay magistrate, often with the assistance of a CAFCASS officer, will 
explore ways of sorting out the issues and decide what the problems are really all about. It is 
in effect a conciliation hearing. Notwithstanding this, if any safety issues have become 
apparent from the checks carried out by CAFCASS, any orders necessary to safeguard the 
position for the children will be made. 

The court will look at any factual issues which need to be 
decided before an order can be made, and if so, fix a fact 
finding hearing. They will also need to decide whether a report 
is needed from CAFCASS or social services. Directions will be 
given if reports or evidence from other parties are needed. A 
timetable will be fixed for the preparation and filing of reports, 
a hearing date fixed, should a fact-finding hearing be needed, 
and for a final hearing when evidence will be heard and the 
case decided, if not. Sometimes, a further directions hearing 
may be arranged, to consider progress and any changes in the 
parties’ positions. 

You will need to think about the evidence you intend to produce to prove your case before 
the hearing, and ask the judge to agree this and for permission to submit witness 
statements. 

Where matters have not been agreed, you should not expect the court to make a decision 
on the issues at this hearing. If there is a real dispute, there may simply not be sufficient 
time in that allowed, and there will almost certainly be matters to sort out before the court 
can make a decision on the issues. Most first hearings are listed for 30 minutes and will be 
referred to as a ‘directions hearing’, ‘conciliation appointment’ or something similar.  

At the first hearing, the court may therefore:  

 Make a final order or bring the proceedings to an end. This will happen if you have been 
able to reach an agreement with the other party, and the court is satisfied there are no 
outstanding concerns over the children;  

 Adjourn the case to a further hearing.  Before this hearing, you might be required to 
attend a mediation information meeting, a Domestic Violence Perpetrator Programme 
or a separated parents’ information programme; 

 Decide to adjourn the case to a further hearing, with a request for CAFCASS to prepare a 
report for the assistance of the judge. 

Where there are disputed facts, the court is likely to order a ‘fact finding hearing’ before the 
final hearing. This could be where there are allegations of violence between the parties or 
suggestions of abuse to the child which are denied will be decided. 

Although the court will not hear evidence, and will use the time available at this first hearing 
to consider what must be done before the issues are decided at a final hearing, if an urgent 
interim order needs to be made for the short term before a final decision can be made, they 

If a party to the case does 
not attend the hearing, the 
court can still carry on, and 
is likely to do so, providing it 
is shown that he or she has 
been served and is aware of 
the hearing. If the applicant 
does not turn up, the 
application can be struck 
out and will need to be 
started again. 
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may order a further interim hearing with longer time available. This could deal with such 
issues as interim contact or an urgent dispute about the school a child should attend. At this 
hearing, the court will only hear limited evidence relevant to the disputed issue, but the 
main dispute will be left to the final hearing. 

The great majority of cases settle along the way, but if this has proved impossible and a final 
hearing is needed, it is when you will give evidence and call any witnesses you have. A judge 
must then decide the arrangements for your children. 

 

FURTHER HEARINGS 

If the parties cannot reach an agreement, further hearing date will be arranged. The court 
will inform you and your ex-partner of the the date for these and what has to be done 
before the hearing. These are called ´Directions´, and are likely to require you and the other 
parent to prepare statements of your cases, for a CAFCASS officer to investigate and report, 
and possibly a report from other relevant experts. If CAFCASS are to write a report, the next 
hearing date is likely to be listed for two weeks after their report is prepared. The court may 
decide to make a temporary order (also called an interim order), which may last until the 
next hearing or beyond. 

Only a small percentage of children disputes actually go to trial, as very often agreement is 
reached beforehand. Be aware of this, but do not rely upon it. It is no reason to avoid 
preparing for a full hearing right at the beginning of the dispute. The best way to avoid a 
trial is for you to show the other side the strength of your case.  

It is also important that you should be aware of the likely outcome, if there has to be a trial 
and base on this your negotiations.  

To enable you and the other party to come to an agreement and to focus everyone’s mind 
on it, the court also often lists a further directions appointment some two weeks or so 
before the final hearing, but after the CAFCASS report has been produced and digested by 
all parties.   

 

FACT FINDING HEARINGS 

A fact finding hearing will only be ordered where the court considers that the case cannot 
properly be resolved without disputed facts being decided. This decision rests with the 
judge, not with the parties or CAFCASS, and should not be ordered just because the parties 
agree that there is a need or because CAFCASS say they cannot report without one.  

Even if a fact finding hearing is necessary, consideration must be given as to whether this 
needs to be a split hearing or should form part of the substantive hearing. Sometimes, a 
separate fact finding hearing will be necessary, although usually a court will decide a 
disputed fact and then move on straight away to deal with the substantive issues. In 
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domestic violence cases, allegations of violence and abuse put forward as a reason to deny 
contact do not automatically require a fact finding hearing.  

 

THE FINAL HEARING 

The court will also, in most cases, list the matter for a final hearing when it is apparent that 
the parties are unable to reach an agreement. It is when a judge hears the evidence and 
makes a decision which will bind the parties. The hearing will typically be listed for one day, 
depending on the issues involved. The judge must always give full reasons for their decision, 
and usually this will be straight after giving their judgment. However, sometimes the judge 
will reserve judgment to give time for full consideration, and everyone has to come back to 
court on another day, usually a week or so later, when the judge will give the judgement. 

In the week before the final hearing, make sure you have done everything the court has 
asked you to do. Have you sent all the documents you were told to send to the court? Get 
your papers organised in a ring leaf folder, so that you can find them easily when needed 
whilst you are in court. 

Make a note of what you want to say at the hearing, so that you can refer to it 
automatically. This will help you not to forget anything. You may think that what you want 
to say on the day will just occur to you at the time. But you cannot rely on this. Think about 
and plan the questions you want to ask your ex. Have a summary ready of what you want 
the court to order. 

The procedure for a final hearing will depend upon the judge, who has a discretion as to 
how it should be conducted. The applicant will usually give their evidence first. They will 
then be cross examined by the other side, and the judge may ask questions. It will then be 
the other side’s turn to do likewise.  

If you are in person and not represented, the judge will probably agree to ask questions of 
your ex in an attempt to get to the truth, as it may be inappropriate for you to do so. They 
will help where they can, particularly if they think that you are struggling, but the judge 
must remain neutral and generally you have to be prepared to take the lead. 

If CAFCASS has prepared a report, the author of the report usually attends court for the final 
hearing. This will give you, your ex and the judge an opportunity to ask them questions 
about what the report says and the recommendations. 
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CHAPTER 5. DIRECTIONS  

Typically, the further directions which the court will make after the first directions hearing 
will relate to: 

 

STATEMENTS 

The court may well direct all those involved in the case to file with the court and send to all 
other parties a short statement of their case by a set date. The length of your statement 
may well be restricted. Some judges may allow you to tell them what you want to say in 
support of your arguments without making a statement, but others will want you to tell 
them (and your ex) what you are going to say in a written statement beforehand. It may 
accept your statement in a letter or it may want you to produce a more formal statement.  

When you are required to prepare a statement, it should be a written summary, explaining 
your view of the background to the disagreement between you and your ex, what has 
caused you to come to court, what you want the court to do, and why you think this would 
be best for your children. Include the background to the case, any recent events that have 
triggered the application and your proposals for the future. 

Your statement should concentrate on the issue which you want the court to resolve. Set 
out the relevant facts, based on your own knowledge, not what someone else has told you 
or your opinion about something. A court will only take account of someone’s opinion about 
something if it is given by an expert witness about something they are experts in that is 
relevant to the case, for example a child psychologist’s opinion about whether your child 
has suffered damage to their health or development. You must not ask an expert to prepare 
a report without the court’s permission. 

Plan carefully what you want to say and keep your statement as brief as possible. Number 
each paragraph and set out events in date order. Describe the background to your case 
what led up to the making of the application. Explain what you want the court to do and be 
specific about what you want and why this is in your child’s best interest. If you are asking 
for an order relating to the time you spend with your child, explain fully what you want to 
happen on weekdays and weekends during term time, birthdays and other special days. 
Deal with school holidays and arrangements for collecting and returning the children after 
contact visits. 

If you and the other parent agree about some things, set this out and explain what you still 
disagree about, and how you have attempted to resolve the disagreement. 

Don’t suggest that your ex is a bad parent or slag them off. Concentrate solely on the 
children’s welfare. Nobody is likely to have interest in your dirty washing. 

If possible, type up your statement on A4 paper. It will be easier for everyone to read than if 
you write it by hand. Add a statement of truth: ‘I believe that the facts stated in this witness 
statement are true’, and then sign and date it.  
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CAFCASS REPORTS 

In nearly all cases, a CAFCASS court officer will attend the first hearing at court. At the 
hearing, the court might ask them to do further work with you and the children. However, if 
there are not any safety concerns and the issues can be resolved quickly, then the court may 
not require them to be further involved. 

In many cases however, the judge will order that a CAFCASS officer prepares a report. The 
order requiring a report is sent to the local CAFCASS office, who will allocate it to someone 
within a few weeks. The CAFCASS officer will then arrange to meet both you and the other 
parent, the children and very possibly the school and also anyone else involved with the 
children, and prepare a report recommending what should happen. Typically, this takes 
about 3 months. CAFCASS reports are highly persuasive to a judge, and although the judge is 
not bound by the recommendations in the report, in 9 out of 10 cases the court follows the 
recommendation. Often, the report leads to an agreement between the parties. 

Since CAFCASS apparently has severe managerial problems, some courts have stopped 
ordering CAFCASS reports in all but the most controversial cases, and then sometimes only a 
‘wishes and feelings report’. This is regrettable, as the voice of the child is not properly 
heard. It may be difficult to persuade a judge to order a full report.   

 

COSTS 

With applications about children, it is rare that the court orders one party to pay the other 
party’s costs, because the law does not see applications like these in terms of winners and 
losers. This may be frustrating, because legal fees can be high if you feel that you need a 
lawyer to help, especially if a case goes to a final hearing, where you want to be represented 
by a barrister. Only in very rare cases, where one party tries to mislead the court or 
seriously conducts the litigation in an inappropriate way, would the court order that party to 
pay all or part of the other party’s costs. Their behaviour within the litigation has to have 
been particularly bad for this to happen, as demonstrated by the recent case of Re: G 
(Children). 

Here, the parents had agreed their children’s arrangements when they separated some 
years previously, and they were made the subject of an order by the court. However, only 
two months later the father asked the court to reopen the case, and the second round of 
court hearings lasted 3 years. During these proceedings, the father made very serious but 
completely groundless allegations against the mother, which took a lot of time and 
resources to resolve. He also made false and disruptive allegations about some of the 
professionals involved in the case. 

The judge was of the opinion that the father had been using the court proceedings as a 
weapon to harass and intimidate the mother. The court preferred the mother’s view of 
what was right for the children, and finally ordered that the father would not have face-to-
face contact with the children and should pay the mother’s costs of the case. The father was 

http://www.familylawweek.co.uk/site.aspx?i=ed115852
http://www.familylawweek.co.uk/site.aspx?i=ed115852
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given permission to appeal this decision, as it is so rare for a costs order to be made against 
someone seeking an order about children. 

The court of appeal shared the judge’s very dim view of the father, whose obsession with 
the litigation against the mother had led him completely to disregard the interests of the 
children. It supported the trial judge’s decision to make the father pay costs, finding that the 
litigation was unnecessary and without merit, and the father had abused the court process 
by using it as a weapon to get at the mother. 

At the end of the hearing, the court is able, as it did in Re G, to make an order preventing 
either parent from making any further applications without first obtaining permission from 
the court. These orders are not common and will not be made, unless the parent against 
whom the order is being considered has been warned, and had the opportunity to make 
submissions to the court about the making of such a barring order. The order may well be 
made for a set period. 
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CHAPTER 6. THE LAW RELATING TO CHILDREN 

The law as it relates to children is almost entirely contained within the Children Act 1989. 
Disputes between parents are dealt with in the first part of the Act, and in particular in 
Sections 1 to 14. A number of principles are contained within the Act, but the thread 
running throughout is that the child’s welfare is to be the paramount concern of the court. 
This basic principle is contained in the first section of the first paragraph of the Act and 
reads: 

'When a court determines any question with respect to the upbringing of a child, the 
administration of a child's property or the application of any income arising from 
that property, the child's welfare shall be the courts paramount consideration .' 

What welfare means has been described by one judge as this: 

‘Welfare is an all-encompassing word. It includes material welfare; both in the 
sense of adequacy of resources to provide a pleasant home and a comfortable 
standard of living, and in the sense of adequacy of care or to ensure that good 
health and due personal pride are maintained. However , while material 
considerations have a place, they are secondary matters. More important are the 
stability and security, the loving and understanding care and guidance, the warm 
and compassionate relationship, that are essential for the full development of the 
child's own character, personality and talents.’  

This is often referred to as the ‘welfare principle’. The consequence is that all other 
considerations are relevant only in so far as they cast light on what is in the best interest of 
the child. The court will usually be concerned about the child’s long-term welfare, unless 
this is ruled out by short-term disadvantages. 

You will not need to explain this and the law to the court. If a judge is hearing your case, he 
will be an experienced lawyer with extensive knowledge of the law relating to children 
cases, and if lay justices, they will have a qualified legal adviser sitting with them. You do 
however need to know the basic legal principles which will be applied, in order to present 
your case properly and address the relevant issues. You need therefore to have a basic 
understanding of the principles of the Children Act 1989 and be familiar with sections 1 to 
14. It is also advisable to have some knowledge of the family proceedings rules, which set 
out the procedure the court must follow. 

The Children Act also contains a number of principles, one of which is that delay in 
determining a question concerning a child is likely to prejudice the welfare of the child, and 
should be avoided so far as possible. In an attempt to keep delay to a minimum, the court 
will always draw up a timetable which has to be complied with, and will give such directions 
as appropriate for the purpose of ensuring that the timetable is adhered to.  

A further principle is the ‘no order’ principle. Therefore, the court will not make an order, 
unless it considers that doing so would be better for the child than making no order at all. 
Accordingly, a court will not interfere with arrangements between parents, unless making 
an order will improve things for the child. Where parents have been in dispute but managed 

mfs:/The%20Children%20Act.doc
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to agree matters, the court will usually find that the making of an order will confirm the 
position and therefore be in the child’s best interest.  

 

MYTHS, PRESUMPTIONS AND ASSUMPTIONS 

During the 25 years since the Children Act changed the law relating to children, a number of 
myths have arisen, and presumptions and assumptions have surfaced.  

Some parents seem to think that they have a legal right to contact with their children. This is 
not so. They may have a legal right to a family life in the Human Rights sense, and this can 
include contact with their children, but these are not absolute rights and must be balanced 
with the rights of others and especially the children. Children are not possessions, and a 
parent has no automatic right to contact, if this is not in the child’s best interest.  
 
It is however almost invariably the case that the child’s best interest will be to have regular 
contact with both parents. There is therefore the strongest of presumptions in favour of 
parents and children having contact with each other. 
 
This is not affected by whether or not a parent pays maintenance for the child. Contact with 
a child cannot be bought and especially cannot be denied for financial reasons. 
 
A common myth is that fathers are at a disadvantage when issues relating to where a child 
should live and spend time are decided. This is not the case, but fathers can have an uphill 
struggle where the mother has been the principal carer of the children during the 
relationship. With a traditional family, where the man has been the breadwinner and the 
woman has stayed at home to bring up the children, the court is likely to favour continuing 
the status quo and allowing an arrangement which has been shown to work to continue as 
near as possible after a family has broken up.  
 
There is therefore no legal presumption that children are best brought up by their mothers. 
However, the court is more easily persuaded that a young child is better cared for by his or 
her mother rather than by the father. This is especially the case with babies. There are 
however those who would argue, with some justification, that judges are traditionalists and 
discriminate against fathers, when it comes to caring for children.  
 
If a child is very young or sickly or otherwise particularly in need of his or her mother’s care, 
this will give weight to a mother being the principal carer for a child. There are also 
advantages seen that a family should not be split up, and that siblings should remain living 
together.    
 
It is unlikely now that there is a presumption in making orders relating to with whom a child 
will live which favours mothers or parents who stay at home to care for children, against 
those who go out to work. 
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There is a strong presumption, where there is a dispute between a parent and a third party, 
that the best person to bring up a child is that child’s natural parent. It matters not in the 
words of one judge: 

‘…whether the parent is wise or foolish, rich or poor, well-educated or illiterate, provided the 
child's moral and physical health is not endangered.’  

Thus, there must be very compelling reasons indeed to go against the right of a child to be 
brought up by his or her natural parent. 

There may be a presumption that siblings should live together. The courts have suggested 
that siblings should be kept in the same household, unless there are strong reasons against 
this. However, the further the siblings are apart in age, the weaker the presumption that 
they should stay together.  
 
It is generally desirable to keep brothers and sisters together and not to split the family up 
more than can be avoided. This is not necessarily decisive however, and often staying 
contact can mean that the children will meet frequently, and thereby satisfy this 
requirement. 

In one case, a mother sought residence for her daughter but not her son. She failed, since 
the court considered it to be in the children’s best interest that they be kept together.   

In another case, there was a boy aged 3 and a girl of 15 months. The mother left with the 
baby girl and both parents applied for residence of the children. The family proceedings 
court awarded residence to the father. The matter went on appeal to the High Court, where 
orders were made in favour of the mother. A further appeal was made to the court of 
appeal. The Lord Justices held that both courts had been wrong.   

No consideration had been given to the practicability and desirability of making an order 
giving custody of one child to one parent and the other child to the other parent. The boy 
here had a very strong bond with his father, and consideration should have been given to 
the children living with different parents. 

Normally, a child should be brought up by carers who share his or her racial and cultural 
background. It is unlikely that a court would deny a parent an order on the basis of their 
religious beliefs. The only exceptions could be where the religion involves practices that 
could directly harm the child. To deny residence on the basis of religion would be a breach 
of human rights. 
 
Sexual orientation of parents should not be a consideration. It has been held that a parent in 
a gay/lesbian relationship was not necessarily unfit to have care of their child. However, 
such a relationship is important when deciding which of the alternative homes offered by 
the parents is most likely to advance the child’s welfare.  The upbringing most likely to be in 
the child’s best interest is the one which comes closest to the ideal norm by the standards 
of society.   

The courts have said that it is still the norm that children are brought up in a home with a 
father and mother and other siblings. All other things being equal, such an upbringing is 
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considered more likely to be conductive to their welfare. It is however unlawful 
discrimination to deny residence or contact on the ground of sexual orientation. 

Disabled parents. The courts will take into account the abilities of parents to meet the needs 
of a child, and any disability of a parent will therefore be relevant. 
 
Poverty. The court should not place particular weight on the fact that one parent can offer a 
higher standard of living than the other. Anyone with experience of life knows that affluence 
and happiness are not necessarily synonymous. A further consideration which can be held 
out is that a child is best with the parent who can provide the best living conditions.   

It is well established that a child’s welfare is not measured by material advantage or physical 
comfort alone.  However, all other things being equal, a parent who can offer a child good 
accommodation and living conditions may well have the edge over a parent who cannot.   

In one case, a mother was unemployed and cared for the child in basic but adequate 
conditions. The father was wealthy and owned far superior housing. The court considered 
however that the mother was the best person to bring up the child and the father’s material 
advantages did not outweigh this. 

Immoral conduct of a parent. In general, the conduct of a parent will only be relevant if it 
affects his or her ability to be a parent. Adultery is quite irrelevant. However, a drug or drink 
habit could be taken to affect the ability to care for children.  
 
Another presumption which is often held out is that fathers should care for older boys.  If 
there is such a presumption, it is certainly not strong and unlikely to carry much weight with 
a court.  
 
A court will always wish to keep a child at the school where he or she is settled. A parent 
with a better attitude towards educating the children may well have an advantage. 
 
If parents propose to live in different countries, the court should take into account the 
possible psychological damage that might be done to the child by removing him from his 
native country to another, where his native tongue is not spoken, where he will be 
separated from the social customs and contacts to which he is used, and where his 
education may be adversely affected.  
 
The effect of alcoholism or violence by one of the parents on the children is likely to be a 
deciding factor, as will especially a risk of sexual abuse by a parent or that parent’s inability 
to protect a child from abuse. 
 
The courts have held that the capability of the parents and ability to respond to a child’s 
needs must not be confused with the parents’ conduct as individuals. Therefore, a parent 
who can offer a stable home life will have a stronger claim to care for a child than a parent 
who is shown to be unreliable. If one parent has formed an adulterous but stable 
relationship, this can give them an advantage, notwithstanding any moral considerations. 
 



28 
 

Another misconception is that the court will be interested in hearing all the terrible things 
your former partner has done to you. This is likely to be quite irrelevant, save as to how it 
relates to you as a parent. You may wish to have your day in court and the chance to air 
your grievances, but it is for the court to decide how your application is dealt with, and how 
much time and public money is spent on your dispute. The court will have no interest in 
hearing whether or not your former loved one has been a treacherous deceitful person 
towards you, unless their behaviour casts light on them as a parent. Conduct is only relevant 
in so far as it casts light on what is in the best interest of the child. Thus, unfortunate 
behaviour of one parent towards the other will not be relevant, unless it shows behaviour 
which could affect the child.  

 

WHO CAN APPLY FOR A CHILD ARRANGEMENTS OR SECTION 8 ORDER? 

The following may apply for an order relating to children without first seeking permission (or 
leave) from the court:   

 a parent (with or without parental responsibility) 

 a child’s legal guardian 

 a step-parent who has treated the child as ‘a child of the family’ 

 a person with whom the child has lived for at least 3 years 

 any other person who has obtained the consent of all those with parental responsibility. 

Anyone who does not fall into these categories (often grandparents but also sometimes the 
child) will first have to obtain permission from the court to make their application. The 
purpose of this is to act as a filter from applications that are not likely to succeed and which 
could cause unnecessary disruption to the child and their parents. 

Application for permission to apply for an order is made on Form C2.  

 

RESTRICTIONS ON ORDERS THAT CAN BE MADE 

A number of restrictions apply: 

• The order must relate to an aspect of parental responsibility, thus to an issue concerning 
the upbringing of the child, and not just concerning the relationship between the parents;  

• There is no power to make an occupation or non-molestation order through a Section 8 
application;  

• There is no power for the court to make a disguised child arrangement on an application 
for a prohibited steps order or specific issues order; 

http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c002-eng.pdf
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• The courts will not make a prohibited steps order or specific issue order in relation to a 
trivial issue, unless that issue has come to dominate the parents and child’s relationship to 
such an extent that it is causing harm to the child; 

• The order must be precise and capable of enforcement by the court. 

 

THE WELFARE CHECKLIST 

The court must comply with and have regard to the checklist in the Children Act 1989, when 
considering making a child arrangements order. This is commonly known as the welfare 
checklist and requires the court to take into consideration specifically: 

a) ‘…the ascertainable wishes and feelings of the child, which must be considered in the 
light of the child's age and understanding.’ 

A child’s stated wishes and the importance of what the child wants will depend upon his or 
her age and understanding. If the child is 16 or over, it is extremely unlikely that a court 
would make an order contrary to the child’s wishes. Enforcement would in any event be 
extremely difficult.  

Under 16 years, the court will take the child’s views into account, but not necessarily be 
bound by them. In the case of young children, although their view will be noted, they are 
likely to be treated with caution. With 5, 6 and 7 year olds, their wishes as to spending time 
with an absent parent will carry little weight. If there is a suspicion that a child has been 
coached by a parent, then the stated wishes of that child will be completely ignored. The 
court will condemn a parent who alienates a child against their other parent, and is likely to 
consider making an order that the child should live with the non-alienating parent, if he or 
she has shown that they will cooperate over the child arrangements. 

b) the child's physical, emotional and educational needs 

At one time, the courts would give weight to the belief that young children should be 
brought up by their mother. This was based upon the natural bond between young children 
and their mother, but any presumption has now been rejected by the court. This will still be 
a consideration, but is not as decisive as at one time. The law can be taken as being that it is 
usual for very young children to be with their mothers, but where there is a dispute, this will 
be a consideration but not a presumption.  

c) the likely effect on the child of any change in his or her circumstances 

Where a child has had regular contact with a non-resident parent and there are now 
attempts to prevent this, a court will not hesitate in making an order that the child should 
have contact with that parent. Changes to the amount of time spent are however unlikely to 
be made initially. The court will wish to establish the amount of contact in line with what 
has been established, and then increase it gradually if appropriate. 

If a child is settled living with one parent without problems, a parent wishing to change this 
arrangement will have an uphill struggle. When a status quo has been established and an 
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arrangement shown to work, a court will not readily make changes unless short-term 
disruption is outweighed by other factors. 

When considering a change in the circumstances, much may depend upon the nature of the 
child. Some children are able to deal with change better than others. Unnecessary changes 
to schooling will rarely find favour with the courts. 

d) the child’s age, sex, and background and any characteristics of the child which the court 
considers relevant  

 
e) any harm which the child has suffered or is at risk of suffering 
 
Protecting a child from any risk of harm will always be at the forefront of the court’s 
considerations.  
 
f) how capable each of the child's parents is and any other person, in relation to whom the 

court considers the question to be relevant, of meeting the child's needs 
 
This brings into relevance a parent's conduct, which is often an issue in child arrangements 
orders applications. In Children Act cases, the behaviour of a parent is only relevant in the 
way that it affects the child’s welfare. The behaviour of parents to each other may well be 
considered quite irrelevant.  

Misconduct between parents may however be relevant in throwing light on the probable 
behaviour of the parents in the future, and might tip the scales where each parent has an 
equal case. It is understood by the courts that when relationships break down, partners can 
behave in a reprehensible way towards each other, but this does not of itself necessarily 
exclude either parent from being a good or adequate carer of a child.  

Attitudes to contact between the child and the other parent can reveal whether a parent is 
genuinely concerned with the welfare of the child by allowing the other parent contact to 
the child or whether a parent is more interested in hurting the other parent by refusing 
contact, even though it is in the child interest to have contact with the other parent. In one 
case, where a father expressed himself as being reluctant to allow the mother to have 
contact if he was given residence, this was taken by the court as a serious matter and 
weighed heavily against his application for a residence order. 
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CHAPTER 7. CHILD ARRANGEMENTS ORDERS 

Child arrangements orders are made under Section 8 of the Children Act and have now 
replaced the old contact and residence orders available under that section. Other Section 8 
Children Act orders as to prohibited steps and specific issues are available as before.  

There are two types of child arrangements orders, those providing  

(a) with whom a child is to live and when, and  

(b) with whom, when and how a child is to spend time or otherwise have contact with 
someone. 

Existing contact and residence orders remain unchanged, but the court now makes one 
order which will deal with both the contact and residence arrangements for a child. Thus, a 
child arrangements order will decide with whom a child should live and with whom they 
should have contact. In effect, there is little if any difference between the old and new 
orders, other than to strengthen the presumption that when a child lives with one parent 
they should have regular contact with the other. 

Child arrangements orders are subject to the general ‘no order’ principle in the Children Act. 
Thus, an order will only be made where it can be shown that the making of an order will 
benefit the child. This does not however create a presumption against an order where, 
possibly following mediation, matters have been agreed between the parents.  

The court may make an order of its own motion. An order cannot be made in favour of the 
child himself. The court has a wide discretion to attach directions and conditions to any 
Section 8 order. Such might be detailed in the arrangements as to how the orders should be 
carried out, or the court might impose conditions to the order which must be complied with 
by any person, not only the person who has the benefit of the order. 

Child arrangements orders can be always be discharged or varied at any time by the court. 

A child arrangements order can order that a child should live with more than one person, 
such as where grandparents and a parent are raising the child either together at the same 
address or at separate addresses for different parts of the week. The order can include 
directions and conditions about the time the child will spend with one person or another. 

The person a child will live with under a child arrangement order will obtain parental 
responsibility if they do not already have it, for so long as the order is in force.  
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CHAPTER 8. ORDERS RELATING TO WITH WHOM A CHILD SHOULD 

SPEND TIME 

The law does not give a parent the right to have contact with his or her child. There is 
therefore no fundamental parental right of contact within the human rights or legal sense. It 
is the child who has a right to contact with both parents.  

It is therefore quite wrong to consider that the law provides a right for a parent to have 
contact with their child. To approach the court on the basis that it is your rights which are 
being breached by the other parent and to demand that something is done about it is a sure 
route to failure.  

There is the strongest of presumptions that a child should not be deprived of contact with 
either parent, unless it is shown that it is in the interests of the child that contact should not 
take place. The courts have said that a decision depriving a child of contact with a parent is 
an order which the courts should be extremely slow to arrive at. Save in exceptional cases, 
to deprive the parent of contact was to deprive a child of an important contribution to his or 
her emotional and material needs, whilst growing up in the long term. Thus, a court should 
ask itself whether the fundamental emotional need of a child to have an enduring 
relationship with both parents was outweighed by any harm the child would be at risk of 
suffering if a contact order was made. 

Child arrangement orders dealing with contact are directed at the person with whom a child 
lives, requiring them to allow the child to visit, stay or have other contact with the person 
specified in the order. It is defined in section 8(1) of the Children Act 1989 as:  

‘An order requiring the person with whom a child lives, or is to live, to allow the child to visit 
or stay with the person named in the order, or for that person and the child otherwise to 
have contact with each other.’ 

This definition is thus framed in positive terms, whereby the court is imposing on the child’s 
principal carer a positive duty to facilitate whatever contact is specified.  

There are various types of contact which may be ordered. 

 

DIRECT CONTACT 

This involves the child spending time with their other parent. It may be either visiting or 
staying contact. The amount of direct contact and the timing will depend on the child’s age 
and the practical arrangements. Typical examples of contact which might be ordered are: 

• a baby: a couple of hours each Saturday morning; 

• a young toddler: a day each weekend. Young children have a short memory span and 
frequent shorter contact is better than longer periods further apart; 
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• young children: alternate weekends, with one night overnight and maybe an evening 
each week; 

• older children: alternate weekends, with overnight contact, maybe from Friday night to 
Sunday night, and possibly an additionally one night 
overnight contact a week. Some parents agree Thursday 
nights, which would then provide a continuous long 
weekend every other weekend. Teenagers often have sport 
or other weekend activities, and contact must be planned 
around those. The court will not usually force a teenager 
over 14 to have contact with the other parent, and at least 
from the age of about 12 the court takes the child’s wishes 
strongly into account. 

In addition, there should be holiday contact during school 
holidays, which would be shared, but would depend again on 
practical issues such as the parents’ working pattern and 
holidays they can take from work. Arrangements should also be 
made for general and family holidays such as Christmas, other 
religious holidays (if they are important in the child’s life) and 
the birthdays of the child, the parents and siblings.  

 

VISITING CONTACT 

This takes place at the address where the non-resident parent is living. It may be the former 
home or the new home where the parent is now living. A good contact visit should leave the 
child feeling reassured that they are loved and missed by their parents, and still belong to 
them. It ensures that the bonds are kept alive. 

 

STAYING CONTACT 

This is contact in which the child stays overnight with the non-resident parent. Overnight 
staying with an absent parent from as early an age as possible is crucial, if children are to 
form strong attachments with both of their parents. Overnight stays are important, as they 
represent the beginning of a move towards a more complete ‘family life’ status for the non-
resident parent and child. He (or she) can bathe him, put him to bed, read him a story, deal 
with his night-time needs, get him up in the morning, make him breakfast, take him to 
school, etc. 
 

INTERIM CONTACT 

Interim contact orders relate to contact arrangements on a temporary basis, until an 
application is decided at a full court hearing.  

It is essential to keep up 
contact, if you are 
awarded it. If it has to 
be at a contact centre, 
swallow your pride and 
go along with it. Grasp 
every contact 
opportunity. Never turn 
down an opportunity to 
be with your children. 
The more contact you 
have and the more 
successful it has been 
can only lead to more 
generous orders. 
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However, where the principle of contact is genuinely in dispute and where there are 
substantial factual issues relating to a child which are unresolved, contact is unlikely to be 
ordered on a temporary basis without the court hearing oral evidence or having the advice 
of an expert, such as a CAFCASS officer. 

Arguments to show that it is ‘in the child’s interests’ for an interim order for contact to be 
made must be put forward in all cases, if you are to succeed. If you propose to ask for an 
interim contact order at a directions hearing, you should warn the other parent and the 
court. 

 If you do not warn the court, you are likely to experience hostility from the judge or simple 
rejection of your request. The court will not have allocated time to hear evidence and 
decide your application. 

If you fail to warn the other parent that you will be asking the 
court to consider taking minimal oral evidence so that interim 
contact can be ordered, they will not prepare a case, and they 
may even send a junior or an agent rather than an advocate. 
Their failure would not be your gain, since the absence of 
notice would provide them with a reason for requesting an 
adjournment or that a formal directions hearing goes ahead 
without the matter of interim contact being considered. 
Possibly, they would also seek costs against you for the extra 
court appearance any adjournment would necessitate. 

It is essential to argue against any court which may believe that ordering interim contact will 
prejudge the issue. By the same token, refusing interim contact is prejudging the issue, since 
this decision initially gives credibility to the parent seeking to deny contact. 

 

DEFINED CONTACT 

Where the amount of contact is determined by the court, who will set out the details of the 
contact as to days, times and places. The rigidity of these orders, which may not allow 
parents to move on and agree the arrangements between themselves, is a disadvantage. 
They will however be made where parents have shown themselves as being unable to 
communicate with each other over the arrangements for their children. 

 

REASONABLE CONTACT 

This is where the parents are expected to agree between themselves the level of contact 
which will not be defined by the court. This can often be an unstable arrangement, due to 
differing views of what is ‘reasonable’. Such orders are only made when a level of 
agreement is possible between parents. 

If you are criticised and 
allegations are made against 
you by the other parent, do 
not rise to the bait. Under 
no circumstances respond 
with counter-criticisms and 
allegations. It is not nice to 
be the one under the 
spotlight, but it has to be 
accepted. 
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SUPERVISED CONTACT 

Contact may sometimes be supervised, for example through a Contact Centre. This will 
often be the case where a parent has drug or alcohol abuse problems, lacks a permanent 
home, or has demonstrated an inability to control his or her temper. At the contact centre, 
volunteer (but not necessarily trained) staff are present (or nearby) during contact but the 
surroundings are often institutional and depressing. It is always expected to be a temporary 
arrangement. Supervised contact orders can also include contact at any place specified by 
the custodial parent, supervised by them or possibly a relative. 

Contact centres provide a safe environment for contact to take place under supervision. 
They are however only a temporary measure to allow some contact whilst allegations made 
against the parent are investigated. 

There may be a charge for using their services, although in appropriate cases CAFCASS may 
be able to arrange for this to be waived. 

Most contact centres are able to offer either supervised contact, where the contact is 
monitored by a social worker, or the less formal supported contact, which will take place 
simply in the presence of staff members. 

 

INDIRECT CONTACT 

Where direct contact is not thought appropriate as a result of concerns for the child’s 
safety, the court will consider ordering indirect contact. Typically, this will involve letters, 
postcards, gifts, telephone calls etc. It has been held that where direct contact is not 
possible or practical at the present time, then a child should still grow up knowing of the 
love and interest of the absent parent with whom, in due course contact will hopefully be 
established.  

Contact arrangements should always take into account the existing situation and the 
arrangement before you and the other parent separated. Depending on this, the type of 
contact may vary considerably. If parents separate when a child is 12 months old and the 
father took paternity leave and was actively involved with nappy changing and other day-to-
day and night-to-night care, there may already be overnight contact from the beginning. On 
the other hand, if a father has not seen his children for five years and they are at primary 
school age, there would probably only be daytime contact for the first few weeks and 
overnight contact would be eased in slowly over a six-month period or so. It will always very 
much depend on the circumstances.  

If the parents live far away from each other or even in different countries, the pattern of 
contact will of necessity be different. In these cases, contact is likely to be less frequent but 
longer. In addition, telephone and internet video-phone contact (Skype) could form part of 
the arrangement or order. 
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Picking up and handing over the children can cause problems, where parents do not wish to 
meet face-to-face. This is of course unfortunate and can be upsetting for the children. 
However, to avoid difficulty there can be a number of solutions: 

 Agree that a trusted friend or relative should drop off and collect the children; 

 Exchange the children in a public place such as a restaurant (McDonalds is the favourite) 
where there are plenty of people about; 

 Make the arrangements by text message or email; 

 Organise a system whereby one parent lets the other know when they have arrived to 
collect the children, such as by sounding the car horn or sending a text. 

 

DENIAL OF CONTACT 

Sometimes, a parent with whom a child lives will refuse to allow the child contact with their 
other parent, to conceal a new relationship or as a tactic in financial bargaining during a 
divorce, or because the arrangements are felt to be ‘too irksome’. In other cases, it is done 
out of malice, with one parent using the children for the sole purpose of hurting their 
former partner.  

It may also be the case that a parent’s hostility to contact may arise because of violence by 
the other parent.  

There is no presumption that findings of domestic violence against the applicant parent will 
result in no contact. The court will assess the violence in the context of the welfare 
checklist, and weigh the risks involved and the impact of contact on the resident parent and 
the child against the positive factors of contact. The court will have regard in particular to 
whether the offending parent recognises his past conduct and his willingness and ability to 
change.   

Where there are allegations of serious domestic violence, the 
court is most unlikely to make an interim order for direct 
contact. The allegations will need to be investigated first, and 
findings made at a fact finding hearing.  

Contact denial can occur at any time, and it is essential that it 
is dealt with at the earliest opportunity. As soon as it occurs, a 
letter should be sent to the mother requesting that contact be 
re-instated, with a warning that the alternative will be 
obtaining a contact order from the court. In an emergency, it may be necessary to make an 
immediate application to the court, which will often make an interim contact order.  

Three levels of difficulty in arranging contact can arise depending on the degree of 
opposition: 

 

You will need to accept that 
the reality of divorce and 
separation is that you will 
be spending less time with 
your children than before, 
and that the time you do 
spend with them will be 
different. 
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NO OPPOSITION TO THE PRINCIPLE OF CONTACT 

Interim contact may be arranged co-operatively by parents themselves, without any court 
involvement. Quite possibly, a resident parent who is resisting plans for overnight or 
‘staying contact’ will agree that visiting contact should take place ‘in the interim’, before the 
court makes a decision on the  application for staying contact.  

AMOUNT OF CONTACT OPPOSED 

The court will normally want to establish some minimal arrangement for interim contact, 
when there is a dispute over the duration of contact or a proposal for staying contact. This is 
much easier when the resident parent is not refusing contact completely.  

The court may need to be reminded of the likely delay (sometimes six months) before a full 
hearing and of the difficulties for the child in re-starting contact after such a period. In this 
situation, the court is likely to order limited contact just to keep contact ‘ticking over’. 

Even though the child may already be enjoying quite lengthy periods of visiting contact, the 
resident parent may refuse to agree to staying contact. It is also common, in response to 
one parent making an application to the court, for contact to be stopped completely.  

Reasons for doing this may include: 

 to intimidate the other parent into dropping his application;  

 to show him who controls the situation; 

 to reduce the base from which the other parent must work to establish contact. 

The other parent should argue firmly that interim contact of the same ‘quantum’ as existed 
prior to the disruption should be ordered. The presumption should be that contact 
continues pending a full hearing, unless some prima facie evidence that the children need 
protecting is presented. 

However, courts often order meagre interim contact in these situations. The mother’s 
reservations may have some validity, so the court generally errs on the side of caution. 

The court will seek to establish that the resident parent is not opposed to all contact, and 
may ask them what level of contact they consider suitable for the interim. The parent may 
insist that contact take place in a contact centre or under supervision, even though they 
have previously expressed no reservations about the other parent’s parenting. It is often 
enough for them to say that they will only countenance contact under these conditions for 
the judge to order it. 

PRINCIPLE OF CONTACT OPPOSED 

Some parents oppose all attempts to establish contact. Their response to an application for 
contact is likely to be that ‘any contact will be against the best interest of the child’, and that 
the child does not want to see their other parent. 
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In such cases – almost without exception – the resident parent has already taken matters 
into their own hands and stopped contact. 

Faced with this, the judge does not have the freedom to order interim contact, even if he 
believes the parent’s position is untenable. The judge has an absolute duty to safeguard a 
child and their welfare, and a cynic would say that he is not going to jeopardise his pension 
if there is the slightest risk of what is being said by the other parent being true. The greatest 
care had to be taken in making an interim order and, without hearing oral evidence, to 
ensure that it was in the interests of the child and that the order did not prejudice the issue.  

However, the potential consequences of stopping contact, or reducing contact to a matter 
of hours per month in a supervised environment, are so enormous for the children’s long-
term relationship with the non-resident parent that, when such steps are to be considered, 
the court should make some sketchy examination of the facts.  

The history of staying contact can be important when considering whether to order interim 
staying contact. A record of regular and successful contact – photographs can be particularly 
helpful – is a powerful argument for contact continuing in the interim. 

 

CHILD ALIENATION 

Bad feelings between former spouses and partners will often follow the breakdown of a 
relationship. Blame rather than a willingness to remember the good times and forget the 
bad result in implacable hostility and behaviour which can affect the parties’ children.  

Very often, this hostility by one parent will result in a parent seeking the children as allies 
against their other parent and their family, to create a situation where the absent or non-
custodial parent is alienated. This can be referred to as parental alienation syndrome. It is 
particularly difficult to deal with and very harmful to the children. 

Parental alienation syndrome is where the one parent, usually the one having care of the 
child, deliberately acts in a way calculated to alienate the child from the other parent. This is 
detrimental to the child and well-established as not being in the child’s best interest. Very 
often, the alienating parent will seek to curtail all communication and contact with the child, 
and even go so far as destroying mail or presents so that the child feels that the absent 
parent no longer cares. The alienated parent may be blamed for everything that goes wrong 
in the child’s life, and will often be encouraged to call the alienated parent by abusive 
names. The child will be made to feel guilty if he shows any interest or love towards the 
alienated parent, and encouraged to feel that any involvement will result in losing the 
support and security of the custodial parent. This can result in the child saying and doing 
things in front of the custodial parent against the alienated parent to gain favour. 

There are many symptoms of a child being alienated. These can include: 

• a lack of independent thinking by the child who imitates the alienator’s thoughts, feelings, 
and often instructions;  
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• the custodial parent moving home with the child in order to make it difficult for the 
alienated parent to have regular contact; 

• attempts to change the child’s name, often to that of a new partner of the alienator; 

• frivolous reasons being given to avoid contact, such as that the child wants to be with 
friends or enjoy some special treat rather than have contact; 

• where contact takes place, the alienating parent will often interrupt the contact visit by 
telephone calls or the like, expressing concern over the child and wanting to speak to him or 
her. 

Although the child may well have had a happy and warm relationship with the now 
alienated parent before separation, they will be encouraged to forget this and only 
concentrate on negative experiences. 

There is no easy way to combat child alienation, especially if it has taken place over a long 
period and is continuing. A firm approach has to be taken, which will usually involve an 
application to the court to obtain appropriate orders, usually for defined contact. This 
application should not be delayed, but there are also other steps an alienated parent should 
take: 

• Always remind the child of the happy times together before separation and the alienation 
set in.  Supplement this with videos or photographs; 

• Never criticise the other parent or put the child in a position of having to choose between 
you.  Always talk positively about the other parent; 

• The child should always be involved with the alienated parent’s extended family and made 
aware of their love for him; 

• Never use the child as a spy against the alienating parent or ask them to tell on what that 
parent is doing. 

The essential thing, if you see your child being alienated, is to take immediate steps to 
counter the alienation and establish your position as a parent who, although no longer living 
with your child, maintains exactly the same love and affection. The family courts are there 
to help with this. Experienced family judges will be aware of when attempts are being made 
to alienate a child. They are charged with making orders to promote a child’s best interest, 
and will use their powers to ensure that this involves the benefit to the child of a meaningful 
relationship with both parents. 

Cases of parental alienation syndrome (PAS) are particularly difficult situations for any 
parent to deal with. Parental alienation occurs when one parent having the care of a child 
deliberately acts in a way calculated to alienate the child from the other parent.  
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CHAPTER 9. APPLICATIONS RELATING TO WITH WHOM A CHILD SHOULD 

LIVE  

These orders, previously known as residence orders, are made to decide with whom, not 
where, a child should live. They are normally made in respect of a child up to the age of 16, 
but exceptionally may be continued up to the age of 18. 

Orders dealing with whom your child will live will be made if you and your child’s other 
parent have separated and you want your child to live with you, but cannot agree this with 
the other parent. An order will be made deciding with whom the child will live as their 
primary residence. The parent who has the child living with them is called the resident 
parent, and the other parent is called the non-resident parent. When the child spends equal 
time with each parent, for example one week with one parent, another week with the 
other, then the parents are sometimes said to have shared (or joint) residence of the child.  

There can be financial implications to orders dealing with whom a child should live with 
relating to financial orders on divorce, benefits, and child support entitlement/liability. The 
connection between the financial arrangements between divorcing parents and what order 
is made as to with whom the child should live is important. It is well established that 'the 
financial arrangements need to be tailored to implementation of the residence decision'.  

Based on the fundamental principle of the child’s welfare set out in the Children Act 1989, 
the order dealing with whom the child should live should interfere as little as possible with 
the relationship of the child with his or her other parent. Each parent will retain full parental 
responsibility, and indeed all other rights as a parent. The order simply deals with the 
question of with whom the child should live and nothing else. It does not in any way 
interfere with or deplete the non-resident parent’s position as to his child. 

The order made should be flexible enough to accommodate all other matters and possible 
orders that could be required to ensure the child’s welfare. When the court makes an order 
deciding with whom a child will live, it will almost always make an order dealing with the 
time to be spent with the other parent.  

Because the order does not determine where, but with whom the child is to live, the court 
may grant an order to a party who wishes to take the child to live outside of the jurisdiction 
of the English courts. In this case however, the court, in addition to making the child 
residence order, must also make an order granting permission to remove the child from the 
jurisdiction.  

There will always be a strong presumption that, other things being equal, it is in the 
interests of the child to remain living with one or other of his natural parents. Judges have 
referred to the ‘well-established’ ‘natural parent presumption’. The proper approach is for 
the court to ask itself whether there were cogent reasons which dictated that the child 
could not live with its parent.  

Where everything else is equal and both parents are equally capable, the court is most likely 
to order that the child lives with the parent who has shown themselves most likely to 
cooperate over contact with the other. 
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Where there is an order determining with whom the child should live in force, the person in 
whose favour it has been made can take the child outside England and Wales for up to a 
month at a time without needing the permission of any other persons who have parental 
responsibility or the court. This makes holiday trips abroad easier. Therefore, an order may 
be appropriate in a case where one parent unreasonably withholds consent to normal 
holiday trips abroad or tends to wait until the last minute when travel has become 
expensive. Permission will have to be granted however for permanent removal from the 
jurisdiction or removal of over a month, if the other parent has parental responsibility. 

 

SHARED (OR JOINT) RESIDENCE 

Orders relating to with whom a child should live may be made in favour of more than one 
person. The court may order that residence is shared between the child’s parents or even 
between parent and step-parent, grandparents or foster parents. There is no need for the 
parties to a shared order to live together. However, when a shared order as to residence is 
made between parents, that order will cease to have effect if the parents live together for a 
continuous period of more than six months.  

Even ten years ago shared residence orders were the exception. Initially, there was case law 
to say that shared residence orders should only be made if the parents agreed and 
cooperated. This meant that if there was a real dispute and both parents applied for 
residence, or one parent applied for shared residence and the other one did not agree, the 
court would not make the order. This has now changed, and the courts are more willing to 
make shared orders dealing with residence, in appropriate cases. 

Shared residence orders are becoming more frequent. In a leading case on the issue, the 
courts said that such orders help remove any impression that one parent is good and the 
other is not. Shared residence effectively reinforces parental responsibility.  

Shared residence orders do not necessarily mean that the children’s time is to be divided 
equally between their parents’ homes. Orders can be made providing that the children stay 
with the absent parent every other weekend as well as say, an evening or two during the 
week. The time the child spends with each parent can vary, for example in a 14-day cycle, 
with 5 of 14 nights with the father and the remaining with the mother, or of course the 
other way round. This will very much depend on the circumstances, including work patterns 
and location of the parents’ homes and the child’s school. Nevertheless, unequal time can 
determine maintenance payments through the Child Support Agency.  

With parental responsibility being emphasised, shared residence can encourage parents to 
support each other in relation to their children, and help to reduce the potential for conflict. 
Research consistently shows that children cope a lot better with their parents’ divorce if 
they are able to maintain a positive relationship with both parents. 



42 
 

CHAPTER 10. NON-COMPLIANCE WITH A CHILD ARRANGEMENTS ORDER 

One of the reasons why is always best to try to avoid court proceedings and agree contact 
arrangements with the other parent is because the judge can only make an order. An order 
does not enforce itself, and if someone does not comply with the order or takes a ‘work-to-
rule’ approach, matters can continue to be difficult. A further application to the court may 
be necessary to enforce the original order. There will always be issues relating to the 
children which arise in the future, and where parents must be able to work together 
without resort to the courts.  

Enforcement of contact orders has always been a problem for the courts. Disobeying an 
order is a contempt of court, which can result in imprisonment. However, in cases 
concerning children, the courts are required to give their first concern to the interests of the 
child, and imprisoning a parent is hardly in a child’s best interest. Judges have always had 
the power to imprison for contempt a parent who disobeys an order, but have been 
reluctant to do so for fear of worsening the conflict between the child’s parents.  Judges are 
most reluctant to imprison a parent, particularly if the non-resident parent is not in a 
position to care for the child. It is a weapon of last resort.  

That is one reason why mediation is encouraged, in an attempt to agree the arrangements 
rather than have them forced upon a reluctant parent.  

Apart from the power to imprison parents who breach orders, 
judges have transferred residence/custody to the other parent 
who has shown that they will comply with an order.  

In December 2008, the Children and Adoption Act 2006 came 
into force. The aim of the Act is to be tougher on parties who 
breach contact orders, and to introduce new remedies to run 
alongside the traditional remedy of imprisonment for a 
contempt of court.  

A court must now attach a ‘Warning Notice’ to every child 
arrangements order or variation of an order made. The warning notice will set out the 
consequences of failing to comply with the order and co-operate with contact. This will 
include the effect of an enforcement notice and the consequence of non-compliance. For 
‘old’ contact orders made before 8/12/08, an application can be made to have a warning 
notice attached. 

When an application to enforce an order for contact is made, the court must consider: 

 the necessity of enforcement order to ensure compliance;  

 the likely effect on the parent and their religious, education, and work 
arrangements;  

 the availability of locally unpaid work; 

 the welfare of the child involved. 

In Re A (Children) [2009] 
EWCA Civ. 1141, the court 
made an order transferring 
residence to the parent 
seeking contact which had 
been obstructed by the 
resident parent, but this 
was overturned on appeal 
because it was a weapon of 

last resort. 
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CAFCASS will be sent a copy of the application and will be required to make checks as to the 
alleged non-compliance. 

If an enforcement order is made, CAFCASS will also be asked to monitor any requirement for 
unpaid work imposed by the court. The National Probation Service will undertake the 
monitoring but will report to CAFCASS, who will report to the court on any non-compliance 
without reasonable excuse or if party becomes unsuitable to perform unpaid work. 

The nature and effect has to be proportionate to the seriousness of the breach of the 
contact order. So, if there was a very minor breach of a contact order, it is hard to imagine 
that a court would make an enforcement order against that parent. Crucially, a court must 
also take into account what effect, if any, there will be on the welfare of the child. 

A penal notice may still be attached to an order for contact, and there remains the 
possibility that where the hostility of the resident parent to contact frustrates the order, the 
court may consider a transfer of residence or committal to prison.  

Orders now available are: 

 

ORDER TO CARRY OUT UNPAID WORK 

If a court is satisfied beyond a reasonable doubt that a person has not complied with a 
contact order, then the court can order that person to carry out between 40 and 200 hours 
of ‘unpaid work’. This is what used to be called community service. But the court will not 
make such an order if the judge is satisfied that the person has a ‘reasonable excuse’ for not 
complying with the contact order.  

 

COMPENSATION FOR FINANCIAL LOSS 

The court can order that compensation is paid by one parent to the other parent for 
financial loss which is suffered as a result of non-compliance with an order. But again, the 
court cannot make an order for compensation for financial loss, if the parent who was in 
breach of the order has a reasonable excuse for non-compliance. As with any enforcement 
order, before making an order for compensation for financial loss, the court must consider 
what effect it may have on the welfare of the child concerned. This may limit the 
circumstances in which the court would make a compensation order.  

 

CONTACT ORDER DIRECTIONS 

A contact order directive requires a parent to take part in an activity ‘that promotes contact 
with the child’. Such can be counselling, parenting classes or sometimes anger management 
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sessions. These orders are only available when an interim contact order is made, and cannot 
be made as part of a final order.  

Contact activity directions can require a parent to attend an information meetings about 
mediation (MIAM), parenting information programmes and domestic violence prevention 
programmes. These directions can be at any time when a contact application is being 
considered. The court may also ask CAFCASS to monitor contact for a period of up to 12 
months and inform the court of the appropriateness of making such orders, taking into 
account the local availability of the contact activities, the parents’ suitability to participate, 
including their work and other commitments, and whether it will actually make any 
difference.  



45 
 

CHAPTER 11. PROHIBITED STEPS AND SPECIFIC ISSUES ORDERS 

The court can make orders relating to specific issues in circumstances where a decision is 
needed on a particular issue relating to a child’s upbringing on which the parents cannot 
agree. A judge also has power to place a specific prohibition upon the exercise of a parent’s 
parental responsibility and may make orders to protect a child against others without 
parental responsibility.  

Disputes over a child’s education, medical treatment or threats to remove children outside 
of the jurisdiction for a holiday or permanently, are examples of the type of issues where 
prohibited steps or specific issues orders can be made. 

A specific issue order application therefore enables a specific question relating to a child to 
be brought before the court. Orders can and may be made either in conjunction with a child 
arrangements order or on their own. In appropriate cases, what might otherwise be 
achieved by a specific issue or prohibited steps order can be achieved by a judge’s direction 
in continuing proceedings. Thus, a direction could be made that a mother permits the father 
to make the child available for an exam at a school of the father’s choice. In this way, the 
father’s wish to make an application for a change of school would be facilitated and was in 
the child’s best interest.  

Applications for a prohibited steps and specific issue order may be made without notice to 
the other party, although if you are not the child’s parent, you may have to ask the court’s 
permission first, before applying for an order.  

An important limitation, both on prohibited steps and specific issue orders, is that they must 
concern an aspect of parental responsibility. The court may not, therefore, make a 
prohibited steps order forbidding contact between the parents, nor may it make a specific 
issue order compelling a local authority to provide support services, since neither contact 
between adults nor the provision of support services has anything to do with parental 
responsibility. However, publicity about a child can probably now be restrained by a 
prohibited steps order.  

The court has no power to exclude a parent from the home on an application for a 
prohibited steps order or to make an order preventing one parent from assaulting the other. 
The court may however make a non-molestation order of its own motion.  

Orders can be made to prevent the removal of a child from the country or his home, or to 
prevent particular medical treatment or to stop a parent removing child from school. An 
order might also be made against an unmarried father without parental responsibility or 
former cohabitees to prevent them from contacting a child. In the absence of a residence 
order, disputes about a child's surname or first name can also be resolved by means of a 
specific issue or prohibited steps order. 

The prescribed form for making an application for either a prohibited steps or specific issues 
order is the same as above for a child arrangement order Form C100. A second form – Form 
C1a – with additional information must be completed and submitted to the court with your 
Form C100 when the children are at risk or have been exposed to violence. 

http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c100-eng.pdf
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c001a-eng.pdf
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c001a-eng.pdf
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CHAPTER 12. PARENTAL RESPONSIBILITY 

An essential concept of the Children Act 1989 is that of parental responsibility. This replaces 
the old idea of rights over children with that of responsibility towards them. The Act 
emphasises the duties that a parent must exercise towards their child, rather than rights 
which that parent may have over a child. Instead of rights there is responsibility, and the 
term parental responsibility has come to play a major part in a parent’s relationship with the 
child.  

Section 3 of the Children Act 1989 explains the meaning of parental responsibility: 

‘'Parental responsibility' means all the rights, duties, powers, responsibilities and authority 
which by law a parent of a child has in relation to the child and his property.’ 

The fact that a person has, or does not have, parental responsibility for a child does not 
affect: 

(a) any obligation which he may have in relation to the child (such as a statutory duty to 
maintain the child); or 

(b) any rights which, in the event of the child's death, he (or any other person) may have in 
relation to the child's property. 

A person who 

(a) does not have parental responsibility for a particular child, but  

(b) has care of the child  

may do what is reasonable in all the circumstances of the case, for the purpose of 
safeguarding or promoting the child’s welfare. 

Parental responsibility orders and agreements will exist until the child reaches majority, and 
dependency ends at age 18.  

Apart from where it ends automatically, parental responsibility may be brought to an end by 
court order. Anyone with parental responsibility may apply as of right to terminate a 
parental responsibility order or agreement. 

A child who wishes to apply must first seek leave from the court. Leave will not to be given 
unless the child is of sufficient understanding. Although there are no reported authorities 
considering the question of the child’s understanding in the context of an application for 
leave to seek the discharge of a parental responsibility order, assistance may be gained from 
authorities in relation to the child’s understanding in other contexts within CA 1989.  

In deciding whether to end a parental responsibility order or agreement, the court must 
regard the child’s welfare as its paramount consideration, and be satisfied that discharging 
the order is better for the child than making no order. The court is likely to be cautious to 
grant such an order, particularly where a court made an order in the first place. 
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WHO HAS PARENTAL RESPONSIBILITY? 

A mother automatically has parental responsibility for her child from birth. 

A father will have parental responsibility if he is married to the child’s mother or listed on 
the birth certificate, after 1 December 2003. This is not affected if they later divorce. 

An unmarried father without parental responsibility can obtain parental responsibility by 
jointly registering the birth of the child with the mother, getting a parental responsibility 
agreement with the mother or getting a parental responsibility order from a court. 

A parental responsibility agreement must be made on the prescribed Form C (PRA1). It must 
be signed by both parents and witnessed by an officer of the court. It must then be 
registered with the High Court. 

If a mother is not prepared to enter into an agreement, an unmarried father who has not 
acquired parental responsibility will have to apply to the court for a parental responsibility 
order. This is done using Form C1. The court will usually make an order for parental 
responsibility, even though the father has no prospect of being able to exercise parental 
rights in the immediate future, or indeed for many years to come.  

Some facts are usually more important than others, when looking at whether a father 
should have parental responsibility.  

For example, a father who does not pay any money towards the child’s maintenance will not 
necessarily be refused parental responsibility just because of that. He may not be able to 
pay, because he does not have the means. The parents may be in the process of a divorce 
and the money side of things has not been sorted out. Sometimes, a mother will have 
refused to accept any money from the father, who she wants to play no part in the child’s 
upbringing. Very often, parents get locked in a vicious circle: one parent will not pay and the 
other parent will not allow contact.  

The courts try to ensure that money and children are kept separate, and a lack of financial 
support will be unlikely to stop the court making an order for parental responsibility. 

In practice, the courts are extremely unlikely to refuse parental responsibility, as in the vast 
majority of cases it will be in a child’s best interest. The reality is that most fathers who 
apply for parental responsibility will normally get it, unless they have done something really 
outrageous. 

The fact that a father has not had contact for a long time may go against him. There may 
however be reasons. He might be able to show the court that he had been asking the 
mother to let him have contact and that she was refusing. He may not have known that he 
had a child at all. He may have been mentally ill and not in a position to ask for contact. It 
will nevertheless go against him if he cannot show a good reason for not having contact with 
his child. 

 

http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c(pra1)-eng.pdf
http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c001-eng.pdf


48 
 

STEP-PARENTS 

A step-parent will not automatically obtain parental responsibility for a child in their care, as 
the Children Act does not provide for a step-parent to acquire parental responsibility on 
marriage to the child’s parent. They do, however, have a responsibility to safeguard the 
welfare of any step-child in their care, and are responsible for the maintenance of a step-
child where a marriage means the child is a ‘child of the family’. 

A step-parent may feel that they want the authority, stability and recognition of parental 
responsibility if they look after a child and especially if there is no contact with the other 
parent, or the other parent is unknown or unavailable. It is often extremely important for a 
child to feel that their relationship with their step-parent is cemented legally, and that they 
are a part of the family. Parental responsibility for a step-parent can become particularly 
important if the resident parent dies. Having parental responsibility would mean that they 
are equally responsible for the child as the surviving birth parent. If the resident parent died, 
the step-children could then remain living as part of their step-family rather than being 
moved to their other parent, with whom they may not have had extensive contact. 

Without parental responsibility, a step-parent cannot make decisions about the child’s life, 
which school they should attend or their religious upbringing. They are also not able to 
authorise school journeys or medical treatment, appoint a guardian in the event of their 
death or change a child’s surname. 

A step-parent may acquire parental responsibility for a child of his spouse by agreement 
between each parent who has parental responsibility for the child, or by order of the court. 
The measure is intended to provide an alternative to adoption, where a step-parent wishes 
to acquire parental responsibility for his or her stepchild. It has the advantage of not 
removing parental responsibility from the other birth parent, and does not legally separate 
the child from membership of the family of the other birth parent. 

A step parent parental responsibility agreement is here. 

A local authority will be given parental responsibility when a care order, interim care order 
or emergency protection order is made, but the mother (and maybe the father) will 
continue to have parental responsibility along with the local authority. The local authority 
will be in the driving seat, however, and can override the wishes of the parents, where 
agreement cannot be reached. 

Parental responsibility is automatically conferred on special guardians, and parents and 
others with parental responsibility may not exercise their responsibility in any way that 
conflicts with the special guardian. 

 

WHAT DOES PARENTAL RESPONSIBILITY MEAN IN PRACTICE? 

Ordinary everyday decisions about what a child should eat and what they do on a day-to-
day basis will generally be assumed to be down to the parent with whom the child is living 

http://hmctsformfinder.justice.gov.uk/courtfinder/forms/c(pra002)-eng.pdf
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at the time. The court will only interfere with such everyday decisions if the decision of that 
person is going to cause the child some harm.  

Cases decided by the courts have given some idea of what parental responsibility involves: 

• making decisions about a child’s religion; 

• making decisions about a child’s education; 

• deciding what name a child should be known by; 

• making decisions about a child’s medical treatment (including blood tests); 

• asking for copies of records about the child’s medical treatment and education; 

• disciplining the child; 

• deciding where a child should live and who a child should spend time with; 

• deciding whether a child should be able to go out of the country for a holiday; 

• looking after the child generally; 

• deciding whether any information about the child should be made public;  

• making decisions about what should happen to any property belonging to the child; 

• deciding whether someone else should look after a child or make decisions about them; 

• representing the child in legal proceedings; 

• making other slightly less usual decisions about a child, such as whether a sixteen year old 
should be allowed to get married, making arrangements for a child’s funeral, deciding 
whether a child should be adopted. 
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CHAPTER 13. CHANGING A CHILD’S SURNAME 

The ability of a parent to change their child’s surname depends upon whether both parents 
have parental responsibility and whether or not a child arrangements order is in force. 

Where there is no order dealing with residence and with whom the child should live in 
force, and both parents have parental responsibility, a parent wishing to change a child’s 
surname can only do so with the written agreement of the other parent, or by obtaining an 
order giving permission to change the name from the court.  

However, if only one parent has parental responsibility, then that parent may change the 
child’s name without obtaining agreement from the other parent without parental 
responsibility. Thus, where only a mother has parental responsibility, she has the power to 
change her child’s surname without the father’s consent. If a child arrangements order is in 
place however, the leave of the court must always be obtained.  

Where permission is given by the other parent with parental responsibility, it should be in 
writing.  

 

THE CONSIDERATIONS OF THE COURT ON AN APPLICATION TO CHANGE A SURNAME 

The court will not usually make an order granting permission to change a child’s surname, 
unless there is some evidence that it would lead to an improvement in the child’s welfare. 

Generally, what the court does is balance the long-term interests of the child in retaining an 
outward link with the parent with whom the child is not living against what are often 
shorter-term benefits of lack of confusion, convenience, lack of embarrassment and the like.  

A number of general principles have evolved: 

a) In any application, among the factors to which the court should have regard is the 
original registered surname of the child and the reasons for the registration, for instance 
recognition of the biological link with the child’s father. Initial registration is always a 
relevant and important consideration, but is not in itself decisive; 

b) Relevant considerations should include factors which could arise in the future as well as 
the present; 

c) Reasons given for changing or seeking to change a child's name based on the fact that 
his name is not the same as the parent making the application do not generally carry 
much weight;  

d) The reasons for an earlier unilateral decision to change a child's name may be relevant; 

e) Any change of circumstances of the child since the original registration may be relevant;  
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f) In the case of a child whose parents are married to each other, the fact of the marriage 
is important, and there will have to be strong reasons to change the name from the 
father’s surname, if the child has been so registered; 

g) Where the child’s parents are not married to each other, the mother has control over 
registration. Consequently, on an application to change the surname of the child, the 
degree of commitment of the father to the child, the quality of contact, if it has occurred 
between them, the existence or absence of parental responsibility are all relevant 
factors to take into account. 
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CHAPTER 14. REMOVING A CHILD FROM ENGLAND AND WALES 

TEMPORARY REMOVAL  

Where a child arrangements order has been made to the effect that a child should live with 
a parent, that parent may take the child abroad temporarily for up to a month without 
permission from the other parent or the leave of the court. 

Apart from this exception, if parents cannot agree on whether their children should be 
taken abroad, even for the briefest of holidays, then an application must be made to the 
court for permission to take the children abroad, either temporarily or permanently. 

On an application to temporarily remove a child from England and Wales, the court will 
consider: 

 the magnitude of the risk of breach of the order if permission is given;  

 the magnitude of the consequence of breach if it occurs; and 

 the level of security that can be achieved by building in to the arrangement all of the 
available safeguards. 

 

PERMANENT REMOVAL 

A child may not be removed from the jurisdiction of the courts of England and Wales to live 
permanently in another country without either the written consent of both parents with 
parental responsibility or the permission of the court. To remove a child without permission 
is abduction and a criminal offence, carrying a penalty of imprisonment. Abroad will include 
Scotland and Ireland. A child for these purposes is defined as a minor under the age of 16. 

If you intend to emigrate and take your child to live permanently overseas and are unable to 
obtain the written consent of the other parent with parental responsibility, you must 
therefore ask the court for permission. The court will consider the motives for the move and 
whether the arrangements have been fully thought through. Even where agreement with 
the other parent is possible, it may be appropriate to obtain an order by consent from a 
court. This could be a requirement of the immigration department of the country where you 
wish to reside.  

These applications are considered very carefully by the courts, and where the application is 
contested may take between 6 and 9 months to resolve. 

 

CONSIDERATIONS OF THE COURT 

The court will consider carefully: 



53 
 

 the proposals of the applicant wishing to remove the child;  

 the effect of a refusal of permission on the application and child; 

 the effect upon the child of restricted contact with the other parent and family 
members; 

 the motivations of the parties and proposals to maintain contact. 

The welfare of the child will as always be the primary concern of the court. However, the 
court will also consider the effect on you. The judge will consider the effect that a refusal of 
leave would have on the applicant and thereby the child and they will also look at the effect 
of denial of contact on the other parent. For this reason you must put forward proposals for 
contact with the other parent left behind in your application, and try to address the issues in 
a reasonable and sensible manner.  

It is for you to provide as much detailed information supported by as much evidence as 
possible, relating to the contact visits you are proposing. You will usually include: 

 detailed information regarding where you intend to live and facilities in the area, 

 detailed information relating to schools you are proposing for the child to attend, 

 detailed information regarding health care available, 

 details of the opportunities available for the child. 

Success is dependent upon you making realistic, practical and persuasive proposals about 
where you are going and how you and the child will live, and the arrangements for the 
parent left behind to maintain contact. 

As with all Children Act applications, the court must apply the ‘welfare checklist’. When 
doing so, the court will be concerned about the child's long-term welfare rather than short-
term disadvantages. It will often be a difficult balancing act. 

 

ESTABLISHED PRINCIPLES WHICH WILL BE APPLIED 

The decided cases on removing a child from the UK have established a number of general 
principles.  These are: 

• There is no presumption in favour of the applicant parent; 

• The reasonable proposals of the parent with a residence order wishing to live abroad 
carry great weight; 

• The practical side of the relocation proposals should be scrutinised with great care 
including the practical side of ensuring adequate contact to the other parent continuing; 

• The court needs to be satisfied that there is a genuine motivation for the move and not 
an intention to bring contact between the children and the other parent to an end; 
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• The effect upon the applicant parent and the new family of the child of a refusal of leave 
is very important; 

• The effect upon the child of the denial of contact with the other parent, and in some 
cases the wider family is very important, and will require the court to analyse the current 
contribution of the non-resident parent and wider family to the care of the child; 

• The opportunities for continuing contact between the child and the parents left behind 
may be very significant; 

• The child’s welfare is paramount, but in assessing the relocation application all relevant 
aspects of the welfare checklist must be analysed, including where appropriate the 
wishes and feelings of the child; 

• The court should first consider with which parent the child should live, taking account of 
the plans of each parent as to where the family should live. 

The application of the above general principles has shown the following approach to be 
adopted by the courts: 

• The more contact and involvement there is at the time of the application between the 
child and the non-resident parent and the family, the less likely the application is to be 
granted; 

• The applicant will fail unless the plan is demonstrably detailed and well fought through. 
The plan should cover education, accommodation, childcare, employment, financial 
resources, immigration procedures and contact; 

• The stronger the evidence of a link to the country to which it is proposed that the family 
move, the more unlikely the application is to be granted; 

• The existence of evidence showing that the applicant has been hostile to contact or 
denigrates the other parent or has made unsubstantiated allegations against them or 
flouted orders of the court will seriously undermine the applicant’s chance of success; 

• The stronger the evidence of distress to the applicant if the application is refused, the 
more likely it is to be granted. Such evidence might include reports from psychiatric or 
psychological experts; 

• The closer the case comes to an appropriate categorisation as a ‘lifestyle choice’ case, the 
less likely the application is to be granted; 

• The child’s vulnerabilities will be particularly significant in either direction. Such would 
include the impact of change, the resources within the proposed jurisdiction to provide 
services to the child and family, and any other matters which go to the child’s well-being; 

• The separation of siblings or half siblings will be highly significant and likely to lead to 
refusal, except in exceptional circumstances; 

• The existence of a legal framework in the other jurisdiction or other enforcement 
procedure before departure will assist the court to feel confident that contact will take 
place as envisaged at the time of dealing with the application; 

• Adverse or significantly different living conditions in the other country will not 
automatically lead to permission being refused. 
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OPPOSING AN APPLICATION TO REMOVE 

The first thing to do when learning of plans to move your child to live overseas is to consider 
whether any immediate action is needed. If an application is apparently to be made to the 
court for leave to remove and it seems likely that the other parent is intending to go 
through the proper channels, urgent action to prevent a removal may not be necessary. 
Also, if the proposed country of removal has signed The Hague Convention, urgent action 
could not be required. 

Where there is clear evidence of an intention to illegally remove a child, an urgent 
application can be made to the court for a prohibited steps order, and can be made without 
giving notice to the other parent.  

If emergency action is not required, it will be a case of carefully considering the evidence 
put forward by the applicant in support of their application. Nothing should be taken at face 
value, and everything needs to be checked. For example, a school place available at the time 
of the application may no longer be available when the matter comes to be decided. 
Employment offers do not last forever. Immigration rules need to be checked and any 
changes monitored. 

Most important is to put forward a well-reasoned alternative to the child leaving the 
country with the applicant. Usually, this will involve the making of a child arrangements 
order application. This needs to be a particularly well thought out and substantiated with 
compelling evidence that the parent opposing the removal is in a position to look after the 
child full time. 

Equally important is to demonstrate a commitment to contact. The parent who is able to 
show the court that they will encourage and promote contact will always have a head 
advantage over a parent who has shown themselves to be opposed to contact.   

Other evidence is likely to be relevant, including: 

• evidence about the child’s education and any particular disadvantages to the child in it 
being disrupted at the particular time; 

• any evidence to show that a suitable education cannot be accessed in the other 
jurisdiction; 

• evidence about the child’s social links in this country such as friends, godparents, clubs, 
hobbies and sporting activities; 

• evidence about the child’s own wishes and feelings of about moving overseas, providing 
that the child is old enough to fully understand; 

• if relevant, information about the child’s medical or psychiatric needs and whether they 
will be met abroad. 

Where leave to remove is given by the court, conditions may well be imposed, such as 
requiring the applicant to lodge a sum of money as a security, to ensure that contact takes 
place or that mirror orders are made in the foreign jurisdiction, so that contact can be 
enforced there if it is not maintained. 
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CHILD ABDUCTION 

Taking a child abroad without the permission of the other parent (and those with parental 
responsibility), where the other parent has contact or custody rights, is classified as a child 
abduction. Retaining a child abroad, beyond the period for which permission had been 
given, is similarly classified as child abduction. 

It is a criminal offence to remove a child from the jurisdiction without the consent of his 
parents (and those with parental responsibility). It carries a penalty of imprisonment. In 
most cases, someone who has abducted a child is guaranteed a ‘safe harbour’ free from 
prosecution when that parent returns to this jurisdiction, but an increasing number of 
prosecutions are taking place. There is a real risk of criminal proceedings. 

It is fundamental in the first instance to ascertain if the child has been taken to a Hague 
Convention country or to a non-Hague Convention country. The procedure is very different. 
In any event, practical steps should always be taken by lawyers and parents to reduce the 
risk of abduction. 

The Hague Convention is an international Convention which has at present been signed by 
70 countries. Each country agrees that it will not enter into a full investigation of custody, 
contact etc. in respect of the child, which will be left to the court in the country where the 
child was last habitually resident, and instead merely secure return.  

In England and Wales, a parent from whom a child has been abducted will be automatically 
awarded legal aid as of right. It will not be means tested. 

 

REMOVAL WITHIN THE UK 

The law does not impose any restriction on a parent moving within England and Wales with 
a child, and the courts have shown themselves as reluctant to prevent a parent from living 
where they choose in the country. However, there have been cases in which restrictions 
have been imposed. These have been to parts of the UK which are particularly difficult to 
access, and where the distance between the parents would be so great that contact would 
be frustrated. 

General principles and the welfare checklist will apply. The court does have power in an 
exceptional case to impose a condition on any order made to prevent a move taking place. 
This power is most likely to be exercised where it appears that the reason behind the 
removal is to frustrate contact. 
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CHAPTER 15. APPEALS 

The right to appeal a Children Act order is very limited, and it would have to be shown that 
the lower court’s decision was flawed in that: 

• the lower courts made an error of law;  

• the lower courts relied upon evidence which should not have been taken into account;  

• the lower courts failed to consider evidence that should have been taken into account;  

• the decision of the lower courts was ‘plainly wrong’. 

It is quite irrelevant to the court hearing the appeal, that another court on the same day 
hearing the same facts would have given a substantially different decision. Before an appeal 
can succeed, it has to be shown than the decision was so manifestly wrong as to be wholly 
unjustifiable even within a broad range of a judge’s discretion, or to be procedurally wrong. 

An appeal should not be seen as an automatic further stage in a case. It must be accepted 
that in family cases and especially cases involving children there are no right answers, and 
the court is often faced with the decision of choosing the better of two imperfect solutions. 
The balancing exercise which must be carried out by the judge calls for judicial discretion, 
and no two different legal minds may reach widely different decisions on the same facts. 

An appeal is limited to a review, not a re-hearing of the decision of the lower court, and only 
exceptionally will fresh evidence be admissible. The appeal court will not substitute its own 
view for that of the original judge, even should they disagree with it. 
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CHAPTER 16. FAMILY MEDIATION 

Mediation has been proved to assist parents to reach an agreement over the arrangements 
for their children when they separate and thereby avoid the need for contested court 
action. Although mediation is not a court process, it is encouraged by the courts and most 
courts now have trained mediators available to assist and facilitate discussion, to help and 
work with you to reach an agreement over disputes with a former partner.  

You may be able to get a better arrangement by negotiation and coming to an agreement 
with the other parent outside of court, and by avoiding a contested hearing. Apart from the 
obvious saving in costs, stress, and time, it has been shown that arrangements voluntarily 
entered into by parents tend to be more successful than arrangements forced upon them. 
They can also be more flexible and therefore more workable than stipulated orders.  

For mediation to work, there has to be a genuine desire by both sides to reach an 
arrangement in the children’s best interest. Thus, if the dispute is fired not by this wish but 
by animosity towards you, there can be little prospect of success.  

Mediation is not the place to focus on the other parent. Mediation usually breaks down 
when parents argue about the ‘he said – she said’ issues between them. This is not a place 
to rehash marital problems, but a place to solve parenting problems after divorce. Bring a 
sense of balance and humour to the meeting, and remember that you are there for the 
children, not yourself. If you love your children more than you hate your spouse, then 
mediation can work. 

Mediation works like this. Meetings take place in a private and safe place. Usually there is 
only the mediator (sometimes two) and you, together with your former spouse. The setting 
is informal and first names are normally used. The mediator will explain the process to you 
and answer any questions. If you undertake mediation, it is important for you to have your 
parenting plan worked out and ready for discussion, and to properly prepare beforehand.  

You will be asked about the issues you wish to discuss. A list may be drawn up and you may 
both be asked to supply information for the nest meeting.  

A mediator is unable to make decisions for you, but can facilitate an atmosphere where 
both you and the other parent can explore different solutions. The mediator will not take 
sides and will try to ensure that you are both heard on equal terms. Often, two or four 
sessions will be needed, usually each of an hour to an hour and a half.  

If you decide to go down the mediation road, approach it with an open mind and willing to 
listen. Parents who are open and listen to the mediator and the other parent are the ones 
who are able to reach a settlement and develop a mutually satisfactory parenting plan. 
There is rarely only one solution to the issues, and you should always be prepared to listen 
to other options. Be prepared to be open and brainstorm options, as you may then be able 
to find a solution that works for everyone, especially the children.  

Where possible, come prepared with several options. Do your homework first. Think about 
and write out  proposals, so that they can be referred to in the mediation session.  

http://www.selfhelpmagazine.com/articles/divorce/custody.html
http://www.selfhelpmagazine.com/articles/divorce/custody.html
http://www.selfhelpmagazine.com/articles/divorce/custody.html
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You can use family mediation to ensure that your children’s voices are heard in matters 
which concern them. Many family mediators will agree to include children in the mediation 
process, or even propose doing so. Research shows that, during a separation, children 
believed that they no longer had a voice in the future structure of their family. They are 
anxious about how the new arrangements are going to work, and how it will impact upon 
their lives in terms of maintaining friendships, schooling, and relationships with extended 
family group members etc. Children will be offered a confidential session and told that the 
mediator does not report anything back to the parents, unless they agrees to this. It allows 
older children to get things off their chest, ask questions they might not otherwise feel able 
to ask their parents and generally be reassured that things are going to be ok, 
notwithstanding their parents’ separation. 

Allowing children to join in the mediation process gives them an opportunity to express 
their view and explain their wishes following the separation of their parents. Many 
mediators therefore suggest that parents invite their children to participate directly in the 
mediation process. In doing so, parental authority is respected. Most children appreciate 
the opportunity to be heard directly. They will not however be asked to make choices or 
decisions. 

Children will only be involved in a mediation with the agreement of both parents, and will 
first be introduced by them to the mediator who will explain the process and purpose of the 
mediation. This will usually be at an early stage, so that the children’s view can be included 
and taken into account during the mediation between the parents. Further meetings may 
well take place, to explain possible proposed future arrangements and at the end of the 
mediation to run through what has been agreed. 

Parents will only be told what children wish them to hear. The mediator working with the 
couple may meet with the children alone, or may involve a social worker or on occasions a 
CAFCASS officer. Arrangements such as when the children come, who is to bring them and 
where the meeting is to take place, will first be discussed with both parents as part of the 
preparation process. Although children may be invited to attend, they will not be compelled 
to do so. Children can always say no to a meeting with the mediator, and no pressure will 
ever be placed upon them to do so. 
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CHAPTER 17. TIPS AND TRICKS 

Battles over children often lose sight of their purpose in being solely to decide what is in a 
child’s best interest. Personal animosity towards the other parent takes its place. For little 
other reason than to spite you and get one over on you, the interests of the children are 
compromised ignored and forgotten.  

As part of such a campaign, there are common tactics and dirty tricks that are likely to be 
employed against you, and of which you must be aware of and be prepared to deal.  

 

ALLEGATIONS OF ABUSE 

These may be allegations of violence or abuse by you towards the other parent, or worse, 
they could be allegations of abuse against the children. The difficulty is that such allegations 
are difficult to disprove, and simply by raising them you will be put on the defensive. It is not 
easy to show that an accusation is made in bad faith, and it is possibly for this reason that 
they are so common. The allegations will be made under the pretext of protecting the child, 
and as such unlikely to receive criticism from a judge.  

Abuse allegations are always taken seriously by the court, and 
even though you may consider them ridiculous, you cannot 
rely upon them being disregarded out of hand. This is 
particularly the case with allegations of child abuse. If child 
abuse is alleged, you must carefully prepare your response. In 
particular, there are a number of things which you must do:  

 Put together a detailed chronology of all the events leading 
up to each allegation; 

 Note carefully all inconsistencies in the accusations; 

 Question why the allegations have only now been made (if this is indeed the case) and 
not in the divorce petition or during the relationship/marriage. 

The allegations will almost always lead to a fact-finding hearing. 

It is a common tactic of a bitter parent to report the other to 
social services. If child abuse is alleged, social services have a 
statutory duty to investigate. Although no evidence of abuse 
may be found, the very fact that there has been an 
investigation by social services into abuse by you against your 
child will raise suspicions which have to be countered. Very often, when a mother has made 
an allegation of abuse to social services, which has been found to be unsubstantiated, she 
will make further accusations time and again, each one being more serious than the one 
before.  

Allegations of abuse and 
domestic violence cannot 
be taken into consideration 
in final orders, unless they 
have been proved by 
admission, conviction or 
through a fact finding 
hearing. 

The rules now require that 
the same judge should 
whenever possible deal with 
the case throughout. 
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Such false allegations can create considerable upset for the children and of course detract 
social services resources from valuable child protection work. There are important steps 
which you must take, if this tactic is used against you. You must do everything possible to 
make these allegations rebound, as to do so will show the mother’s true motive and 
enhance your case for being the more responsible parent.  

Do the following: 

 Always take down the names of all social workers you and the children come into 
contact with; 

 Carefully document all conversations with the social worker; 

 Co-operate and show the social worker that you too are concerned for the child’s best 
interest. Never show a hostile approach to a social worker, however much you feel like 
it; 

 Do not ‘slag off’ the mother to the social worker. Explain the position coolly and calmly 
and accept that, for unexplained reasons, the other parent has these concerns and that 
they must be investigated.  

 

ALLEGATIONS OF DOMESTIC VIOLENCE 

Like allegations of child abuse, this is a common tactic. Again, the allegations must be 
seriously countered as there are two particular dangers. The first is to place you in a bad 
light; and the no smoke without fire principle as with child abuse will apply. The court will 
still take any allegation of violence seriously, but is more likely to disregard allegations of 
violence or abuse towards the other parent than such allegations directed at a child.  

There is a more sinister second reason why domestic violence allegations could be made 
against you. Allegations of domestic violence can, in extreme cases, lead to the court making 
an occupation order or a non-molestation order. In other words, the court could make an 
order that you leave your home and that you do not approach or go near the other parent. 
In all probability, the effect of this will be that your time with the children and ability to care 
for them will be severely curtailed, along with the time you are able to spend with them. 
However ill-founded allegations of domestic violence may be, they must be defended to the 
hilt, as they can have a dramatic effect on your ability to show that you are the one to care 
for your children.  

 

CHILD ALIENATION 

Tactics don’t get much dirtier than this. It is another common tactic, where a parent 
brainwashes and tries to convince the child that they do not like the other parent. They will 
encourage the child by a number of different meanings to say that they do not want to see 
the non-resident parent and that they do not want to spend time with them.  
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Research has shown that there can be a pattern of behaviour with vindictive parents, who 
care less for the well-being of their children than winning a custody battle by dubious 
means. Their sole purpose is revenge and to spite the other parent. This behaviour can 
manifest itself in a number of ways:  

 numerous unsubstantiated allegations of abuse to social services; 

 attempting to frustrate the other parent’s contact with the child; 

 attempting to change the child’s name; 

 encouraging the child to call a new partner Daddy/Mummy; 

 making derogatory remarks about the other parent to the child; 

 questioning the child about events during a contact visit. 

The above are all indications of behaviour from the type of parent who would try to alienate 
a child against the other parent. Many of these types of behaviour will go together.  

A parent who can be shown to have attempted child alienation is going to be condemned by 
the courts, and will be most unlikely to be trusted with a child’s upbringing. There will be a 
strong presumption in the mind of any judge that a child loves both parents, and if it is 
suggested that this is not the case, very strong evidence of the reason will be necessary. 
However, you should not chance the judge coming to his or her own conclusion that child 
alienation has taken place, as if this is shown, the consequences for the child alienator will 
be severe.  

The key to tackling child alienation, brainwashing, and the coaching of children is 
knowledge, so as to understand what is going on yourself and to be able to encourage 
others to recognize it. The more you know about it, the more you will be able to deal with it 
concerning your own children, and show others what is in effect a form of abuse of the 
children by the other parent.  

 

FRUSTRATING CONTACT 

This is another common syndrome, where in disputes a bitter and vindictive parent will try 
to frustrate the other parent’s contact with the children. It is often coupled with child 
alienation, as the parent will claim that the child does not want or refuses to have contact 
with their other parent. Any number of excuses could be fabricated, and very often the 
other parent will deliberately make arrangements with the child which conflict with planned 
contact arrangements, to ensure that the child does not want to go on the contact visit.  

There is no easy or immediate answer to this problem. What must be done is for you to 
carefully document the times when contact arrangements are disrupted. A pattern will 
emerge after several incidents, which can persuade the court to take action.  

Where contact is failing through the non-cooperation of the resident parent, the best plan 
can be for you to apply for an order that the child lives with you as a person who will 
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cooperate over contact. A court will often grant residence to a parent who is shown as 
responsible and who will co-operate in allowing contact, and at the same time make a 
generous contact order in favour of the other parent.  

 

MOVING AWAY 

There are cases where to disrupt contact arrangements, a parent with residence will 
relocate at a distance far away from the other parent. There is little that you can do to stop 
your former spouse or partner moving and taking your child with them, as the consent of 
the court is only required if it is out of England and Wales. You therefore have an all or 
nothing situation. If a move away is threatened, you have little alternative other than to 
apply for an order that the child lives with you on the basis that it is in their best interest to 
remain living in the same area and attending the same schools, but now with you.  
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CHAPTER 18. INSTRUCTING A SOLICITOR 

If you make the difficult decision that you need to instruct a solicitor to deal with your case, 
you will be faced with the even more difficult decision of which solicitor to instruct. Not all 
solicitors undertake family work and of those that do, not all are experts in it. If you are 
going to be paying approaching £250 an hour, you are going to want someone who 
specialises and is expert in cases concerning children and does little else.  

The first rule when looking for a lawyer to instruct is not to be intimidated by him or her. 
You are looking for somebody with whom you are going to share intimate details of your 
life, and with whom you are going to be working on a matter of the greatest importance. It 
is important therefore that you select somebody who you feel comfortable with, a person 
you can relate to, and in whom you feel you can place your trust.  

Some lawyers can be unbearably arrogant and unapproachable. They will tell you of the 
cases they have won and how good they are. Avoid them. These are the lawyers that will 
encourage you to go to court with all guns blazing and relying solely upon their assurance 
that they are the best, know what they are doing, and that you should leave everything to 
them. Mr (or Mrs) Arrogant solicitor will not listen to what you say or want to follow your 
instructions. They will think they know best for you, and any suggestions by you on the 
running of your case are an affront to their expertise. In reality, they are trying to build up 
their bill of costs as much as possible, knowing that a full-blooded court battle could bring 
them in tens of thousands of pounds.  

Never forget the solicitors’ list of priorities: 

1. their income and making as much money as possible out of your case;  

2. their professional reputation, including not offending the court or other solicitors;  

3. your case.  

Avoid ‘sausage factory’ firms. What happens with these is that you will first meet with what 
seems to be the perfect solicitor to handle your case. You get on well, communicate without 
problem, and they are obviously experienced and well qualified to act for you. You decide to 
instruct them and you pay a retainer. Your case is then passed through the ‘sausage factory’, 
and dealt with solely by unqualified and inexperienced clerks (or ‘paralegals’, as they will 
probably be called), who know nothing and care less about anything other than the 
procedure that has to be followed to progress your case.  

The meter will be running at the solicitor’s hourly rate for everything that is done, whether 
it is necessary or not. Thus, you will be paying the cost of a standard letter (approximately 
£20) for a junior clerk to press a button on the keyboard and send out a letter from a 
template to the other side, thanking them for their letter and saying that they will take 
instructions and reply shortly. You will then be charged another £20 (plus photocopying) for 
sending you a copy of this letter and asking you to make an appointment to give your 
instructions on what is said. Although you have already made your position clear, you feel 
obliged to do as asked, and you will spend another couple of hundred pounds attending an 
appointment to explain again what you have previously said. That appointment is likely to 
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be with a ‘paralegal’ that you have not met before (and probably do not like), to whom you 
have to explain everything over again – at your expense. Next time you come in, you will 
probably meet somebody else, and the sad fact is that not any one person (let alone an 
experienced and competent solicitor) is really familiar with your case. Can you really expect 
to win? The answer is no, and for this reason (and also the reason that you cannot afford to 
keep paying their bills) you are likely to be pressurised into agreeing any sort of settlement.  

You will be paying firms such as these thousands of pounds, and would be better off dealing 
with your case yourself. At least you would care about the outcome, which these firms do 
not. You do not want your case ‘processed’ – you want it won, and that requires more than 
just going through the procedure.  

Unfortunately, ruling out the ‘sausage factory’ does rather limit the number of solicitors 
firms available. Unless a particular solicitor has been recommended to you, you need to 
consider all firms in your area that will undertake divorce work. A recommendation from 
somebody you trust can be useful, but you should not rely upon this alone. Just because a 
solicitor did a good job on one case, does not guarantee that he would do a good job on 
yours. There can be many variables, and although this particular solicitor may have taken an 
interest in the case of the person who now recommends him, this does not guarantee that 
he will take an interest and pull out all the stops on your case.  

Also, beware of particular spheres of interest. The solicitor recommended may well be an 
experienced and expert matrimonial lawyer, but his main expertise could be disputes 
concerning finances on divorce, whereas this is not your problem with your divorce and 
your problem relates to the children. Quite possibly, this solicitor knows little about child 
law and cares much less. He will take on your case because the money will be useful, but 
have little interest in it because it does not involve a dispute over matrimonial finance.  

Remember that employing a solicitor is really little different from employing a plumber, 
motor mechanic or window cleaner. Just as there are rogue plumbers and rogue motor 
mechanics, there are rogue solicitors. Just as a plumber might take advantage of your 
ignorance of plumbing to overcharge you, so might a solicitor, who will be well aware that, 
unlike him, you have little experience of legal matters and will believe what he says. Where 
there is a difference is that when a plumber fixes your heating system or a mechanic mends 
your car, it is fairly easy to tell whether the job was successful. This is not so easy with the 
work carried out on your behalf by a solicitor, and so extra special care is needed.  

Try to put together a shortlist of suitable candidates for your instructions. Many firms offer 
a free initial interview and even if they don't you should insist on this. They are almost 
certain to agree because they want your work.  

The time allowed for an initial free interview is likely to be half an hour and although you 
may be able to push it over this time, the time you have is going to be limited. You do not 
want to spend all of it explaining your case and it is therefore worthwhile to prepare a 
written summary beforehand. Get the solicitor to read this and have an understanding of 
your case before you meet in order that you can then devote the time available to deciding 
whether this is the solicitor you wish to instruct. Prepare beforehand a list of the questions 
which you will ask. Include:  
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• How long have you been practising family law?  

• Do you practice exclusively in the area of family law?  

• What is your particular area of interest?  

• What is your usual hourly charging rate?  

• Will all work on my case be carried out exclusively by you?  

• Have you represented any particular special interest groups? 

You should also find out such questions as whether you will be able to correspond by e-mail 
and if he will provide a direct telephone number. The strengths and weaknesses of your 
case can then be discussed, and you can ask him what from his experience is likely to be the 
outcome. Ask him also for an estimate of the cost of him acting throughout and how long he 
would consider the case taking.  

If other persons are going to be working on your case, say that you would like to meet them 
beforehand and ask what their experience is. You will want to know whether he would 
anticipate instructing barristers to advise or appear in court, and if so the names and 
chambers of likely barristers. Ask also how busy he is and whether he has the time available 
to give his full attention to your case.  

You should observe how the conversation progresses. Do you feel comfortable talking to 
him? Does he appear confident? Does he appear organised? For example, is he taking notes 
of what is being said as should you hire him this will form part of your contract. Does he 
reply openly and clearly to your questions? Does he explain things clearly and would you 
want him speaking for you in court?  

Also, observe the office. Are the staff friendly and helpful? Is the office business-like and 
efficient? Do they identify themselves when answering the telephone? Is everything clean 
and tidy? What is your solicitor’s office like? Are there files and papers everywhere waiting 
to be seen to or is everything neatly filed and in order?  

Legal fees are entirely negotiable. You will not be invited to offer a lower hourly rate than is 
quoted, but are perfectly entitled to do so. You should negotiate not only the hourly rate to 
be charged, but also whether an additional charge will be made for ‘office costs’ such as 
photocopying, postage, fax, and any other miscellaneous items. You will want billing in units 
of not less than 10 minutes and no mark up on expenses such as travel.  

It is essential when employing a lawyer not to give them a blank cheque. Tie them down 
with a costs estimate. This is a requirement of the Law Society, but you need to make it as 
specific as possible. Try to get a figure in writing, which will not be exceeded for each stage 
of your case. If possible, avoid agreeing payment ‘on account of costs’ or in other words 
money for work not yet done, which the solicitor will hold in his bank account. It is better to 
agree that the solicitor will render an itemised bill monthly (but try for 3 monthly) and you 
will make payment within 14 days of agreeing the amount.  
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Do not be afraid to negotiate over fees, and over what you will do and what they will do. 
This will also show the solicitor that he has a savvy client who is no fool, and that you will be 
working together as equals.  

Traditionally, when you instruct a solicitor, you hand your case over to him to deal with it 
from start to finish. This is of course what the solicitor would like you to do, but it is rarely in 
your interest for this to happen. The bundle of services which the solicitor will wish to 
provide includes many things which you can do quite easily yourself. The third option 
therefore is to act for yourself as a litigant in person, but to instruct a solicitor or barrister to 
carry out specific tasks as and when necessary. 

This will again come down to negotiation. Obviously, the solicitor would prefer to charge 
you at his full rate for the many routine tasks which you are suggesting you should carry out 
yourself, but he may well be open to convincing that some work is better than none. This is 
more likely to be the case, if you have built up a relationship and understanding of each 
other. Explain that you have limited funds and wish to carry out routine work yourself, and 
only instruct the solicitor in specific matters. You wish him to be your adviser and to take up 
as little of his time as possible. If matters go well, as you expect they will, you will be a 
lifelong client of his and will recommend him to everyone you know. He might not make as 
much money out of you as he had hoped, but he will have in you a valuable future asset of 
his firm.  

If you are able to come to an acceptable arrangement with your lawyer, you should wield 
this tool carefully. If you are a good client, you will get more from your solicitor or barrister 
for less money. Being a good client involves: 

• promptly paying bills when received;  

• presenting your instructions in an organised fashion;  

• providing documents when requested promptly and tidily;  

• not continuously calling asking for an update or whether something has been received;  

• compiling a list of all pending matters and dealing with them at one meeting;  

• not calling and saying that it is an emergency when your child is returned half an hour 
late from a contact visit;  

• being available when required;  

• not using your lawyer as a therapist;  

• focusing only on the legal issues of your case;  

• mentioning extra work and recommending other clients.  

Keep working on your relationship with your solicitor or barrister and ensure that the 
momentum of your case is maintained. Whether subconsciously or not, most lawyers have 
initial enthusiasm for a new case, but this enthusiasm wanes as other new cases come along 
and new clients are taken on. Watch out for warning signs. Is your solicitor always in court 
when you call? Is he always telling you that they are waiting for a reply from the other side?  
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If he does not appear to have time for your case, get rid of him. You will be better dealing 
with it all yourself.  

Do not haggle over little things. Your solicitor is going to have little enthusiasm for sorting 
out who has the washing machine, and the cost of him doing so is simply not justified.  

Insist on a plan of action and who does what. If you are going to instruct a solicitor, it has to 
be a partnership.  
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CHAPTER 19. CASE STUDIES 

Carl 

Carl was 4 years old. His parents had separated when he was 3 months old. His father has 
made no attempt to keep in contact with him; he has paid no maintenance, nor has he ever 
sent presents, cards or letters at times such as birthdays or Christmas.  

Eventually however, his father applied for contact with Carl. By the time his father’s 
application came before the court, Carl was 3 1/2. The judge granted contact, initially to 
take place in the presence of the court welfare officer. Carl’s mother appealed. She had 
remarried and made a new life for herself and her son. She viewed the prospect of Carl’s re-
introduction to his father as nothing less than a disaster. 

So far as Carl himself was concerned, he believed that his mother’s new husband was his 
daddy. His mother’s anxiety about his father’s proposed entry into Carl’s life was such that it 
was bound to be sensed by Carl. The relationship between Carl’s mother and his stepfather 
would also be placed under strain. The strain would inevitably affect Carl himself. 

The appeal judges asked themselves what good the father could do for Carl. The answer was 
none. What harm could he do him? The answer was possibly a great deal. To take Carl to 
meet his father, who was a stranger to him, seemed a horrifying idea. The court went on to 
consider the pain and anguish which would be caused to Carl’s mother, her parents and her 
second husband by the introduction of Carl to his father. The test was said to be whether 
starting contact now, after the long lapse of time, would be of any positive benefit to Carl. 
All three of the judges who heard the appeal understood that the judge who made the 
contact order had been guided by the principles that children should know their natural 
father. While agreeing that principle in theory, they considered that in the circumstances of 
this particular case contact should be denied. 

*** 

Colin 

Jan and Kevin have a 6 years old son Colin. They now live apart. Each has applied to the 
court for Colin to live with them. There was a mediation appointment, but it did not result in 
an agreement about where Colin should live. The court has ordered a welfare report to be 
prepared dealing with whether it will be in Colin’s best interest to live with his mother or his 
father. 

Jan lives in the home she originally shared with Kevin, a two-bedroom flat. No one else lives 
there. Kevin has moved to another two-bedroom flat, so the accommodation which could 
be offered to the child by each parent is approximately the same. 

The court welfare officer interviews Jan, alone and again with Jan. Both interviews take 
place in her flat. The court welfare officer then interviews Kevin alone and with Colin. Both 
these interviews take place at the offices of social services for the area. The court welfare 
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officer then files his report. The report ends with a firm recommendation that Jan’s 
application should be granted and that Colin lives with her.  

There may well be many good reasons for the recommendations made by the court welfare 
officer, but Kevin would have a legitimate reason to challenge the report and its 
recommendation. The court of appeal has made it clear that whenever a report is ordered 
relating to the question of which parent a child should live with, the child should be 
observed by the court welfare officer with each of the parents in the same home 
environment. 

*** 

Angela 

Jeremy has applied for contact with his daughter Angela, who is 6 years old. Angela’s 
mother Jane is opposed to Jeremy having any contact with her. Jeremy and Jane separated 
when Angela was two years old, and Angela has not seen her father since then. Jane says 
that Angela has forgotten her father. Jane has a new husband Peter, who has taken over the 
role of father in Angela’s life. 

A conciliation appointment was arranged and Jeremy and Jane were asked to attend. In the 
course of discussions with the court welfare officer, Jane admitted in Jeremy's presence that 
the principal reason for her opposition to the introduction of Jeremy into Angela’s life is 
Peter’s jealousy of Jeremy. 

The conciliation appointment is not successful. Jeremy’s application for contact is listed to 
be heard before a judge. The judge gives directions for signed statements to be filed by 
Jeremy and Jane, setting out their respective positions. It appears to Jeremy that the fact 
that Peter is unreasonably jealous of him is not a good reason for denying him contact with 
Angela. In his signed statement, or in his oral evidence to the court when his application is 
heard, can Jeremy refer to Jane’s admission that her principal reason for refusing to agree to 
his having contact with Angela is that Peter is jealous of Jeremy? 

The answer is no. What Jane told the court welfare officer in Jeremy’s presence during the 
conciliation process is privileged. Jeremy may not refer to it in his statement or in his oral 
evidence. 

*** 

Matthew 

Matthew is 10 years old and lives with his mother Anne and her new husband James, in 
accordance with a residence order made by the court. Sam is Matthew’s father and has 
staying contact with him alternate weekends. 

One Monday morning, Sam goes to court and asks the judge to discharge the existing 
residence order in Anne’s favour and to make an order that Matthew should live with him. 
He says that when the child was due to return to his mother the previous evening, he had 
broken down in tears and begged Sam to let him stay with him. Sam says that Matthew was 
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so distressed that he was unable to persuade him to go back. Matthew has told him that he 
hated James, and that James was punishing him excessively and unfairly by locking him in a 
dark cupboard for hours on end. 

The judge is faced with an extremely difficult situation. Sam has informed Anne of his 
application and she too has come to court to ask for an order that Matthew should be 
returned to her immediately. She categorically denies that James has been hitting Matthew 
and locking him in a cupboard. She says that Sam is probably making all this up because he 
wants Matthew to live with him. 

It is in this kind of case that a judge may well ask a court welfare officer to talk to Matthew 
and report back to him immediately, rather than waiting for a written report, which might 
well take weeks or months to prepare.  

Judges are always reluctant to change existing orders without good reason. They are even 
more reluctant to do so on an emergency basis, preferring to wait until all possible 
evidence; including a welfare report is before the court. 

On the other hand, if Sam is accurately reporting what has been said by Matthew, there is 
clearly cause for concern about whether he should return to his mother. In such an urgent 
situation, where a judge has asked a welfare officer for an oral report, the period of time 
given for the preparation of the report might be a few days, or even a few hours. It is 
actually possible for a court welfare officer to be requested to see both parents and the 
child in the court building so as to be able to report back immediately.  

The welfare officer would undoubtedly speak to Sam and Anne before attempting to talk to 
Matthew. He or she would then expect to be introduced to Matthew by both parents if 
possible. 
 
The vast majority of court welfare officers are highly skilled and very sensitive in their 
approach to children. For example, it is extremely unlikely that the welfare officer would ask 
Matthew outright whether he has any problems with his stepfather. He or she would have 
to approach the matter as seems best at the time. It would be usual for the officer to sit 
down somewhere quietly with the child, probably in a room comfortably furnished for such 
meetings, and simply have a general chat with him. Matthew might be asked about his 
school, what subjects he liked best, which games he prefers. The welfare officer might then 
ask him about his friends, school friends and those he plays with when he is at home. 
Gradually and in a natural way, the welfare officer would take time to encourage Matthew 
to feel relaxed. Only when Matthew’s confidence has been gained would the welfare officer 
approach the question of what was troubling Matthew, possibly by way of an enquiry about 
with which parent he was living and how often he saw the other parent. In this way, the 
discussion could eventually get to a point where the welfare officer could discuss Matthew’s 
reluctance to return to Anne.  

It is possible that Matthew has indeed good cause to complain about his stepfather. On the 
other hand, it is not unknown for a parent with whom the child does not live to 
manufacture complaints by encouraging a child to give a wildly exaggerated account of 
perfectly normal discipline. 
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When the welfare officer is ready to make their report, Anne and Sam will return to the 
court, and the welfare officers will report the discussions with Matthew to the judge. The 
judge will then give each of the parents an opportunity to put questions to the officer and 
make any submissions as to what the decision about Matthew should be. The judge then 
makes a decision based upon all the evidence which he has read and heard. 

One of the aims of the Children’s Act is the avoidance of delay in deciding questions relating 
to children. Judges are therefore most anxious that such questions be decided as quickly as 
possible in order to avoid unnecessary stress to parents and to children. 

*** 

David and Cheryl 

David and Cheryl have become unhappy in their marriage and have decided to divorce. They 
have four children, Sid who is 13, Alan who is 10, Susannah who is 6, and Charles who is 4. 
David and Cheryl have been quite unable to agree with whom the children should live after 
they separate. Each has applied to the court asking for the children to live with him or her. 
 
There has been a conciliation appointment, attended by the children, as well as by David 
and Cheryl. The court welfare officer was unable to help the parents to reach agreement. A 
welfare report, which will be prepared by a different welfare officer, has been ordered. 

David and Cheryl occupy a semi-detached house, which they are buying with a mortgage in 
their joint names. It is accepted that whoever has the children will continue to live in the 
house. The other parent will leave. 

Neither David nor Cheryl is prepared to leave until the court decides which of them is to 
have the children. The house has only 3 bedrooms, the third of which is very small. Since 
David moved out of their bedroom, Cheryl has been sharing the main bedroom with 
Susannah. Alan and Charlie share the second bedroom and Donna has the very small 
bedroom. David sleeps in the living room. 

David and Cheryl try to behave in a normal way for the sake of the children. But the tensions 
are quite obvious and having an effect upon the children. Cheryl does not cook meals for 
David anymore and does no washing or ironing for him. She and David barely speak to one 
another. The whole atmosphere in the house is highly stressful. Donna’s schoolwork is 
suffering. Alan is becoming cheeky and getting out of control. Susannah is weepy and clingy 
and Charlie has started bedwetting. 

The situation of David and Cheryl and their children is distressingly common. Neither parent 
will agree to leave the home until matters have been decided by the court, for fear that the 
other parent might gain the advantage of status quo. 

Status quo is an expression which is popular with lawyers involved in family cases, 
particularly where there are disputes about residence. It will often be argued in a case that 
emphasis should be placed on the benefits to a child of not disturbing the existing 
arrangements and the situation to which the child is accustomed. Indeed, court welfare 
officers and judges are often reluctant to interfere with the status quo, when it appears to 
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be working reasonably well. It follows that, if you are the parent who is actually caring for a 
child when a dispute about residence comes to court, you have an undoubted advantage. 
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APPENDIX: CHILD ARRANGEMENTS PROGRAMME FLOWCHART 
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FURTHER HELP 

We hope that this book has proved useful. It will hopefully have explained much of what 
you need to know to deal with your children in the family court. Questions do arise 
however, and we cannot expect to deal with every situation which arises. It may in addition 
be useful for many to talk through their position with an experienced and qualified lawyer. 
The authors of this book are therefore available to help by either telephone or email. For a 
small fee they will provide an opinion on your case and, where problems have arisen, 
consider from many years’ experience the way forward. 

You can contact one of our lawyers by email at admin@legal-zone.co.uk. You may also like 
to have a look at our web site, where you will find a mass of useful information on all sorts 
of legal topics. www.legal-zone.co.uk. 
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